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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 318

[Docket No. 01-042-3]

Interstate Movement of Gardenia From
Hawaii

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule; correction.

SUMMARY: In final rule published in the
Federal Register on February 5, 2003,
we amended the Hawaiian fruits and
vegetables regulations to provide for the
movement of cut blooms of gardenia
from Hawaii. The final rule contained
errors in the SUPPLEMENTARY
INFORMATION section and in the rule
portion. This document corrects those
€ITOTS.

EFFECTIVE DATE: March 7, 2003.

FOR FURTHER INFORMATION CONTACT: Ms.
Susan G. Dublinski, Import/Export
Specialist, Phytosanitary Issues
Management, PPQ, APHIS, 4700 River
Road Unit 140, Riverdale, MD 20737—
1236; (301) 734—4312.

SUPPLEMENTARY INFORMATION: In a final
rule published in the Federal Register
on February 5, 2003 (68 FR 5800-5802,
Docket No. 01-042-2), we amended the
Hawaiian fruits and vegetables
regulations in 7 CFR part 318 to provide
for the interstate movement of cut
blooms of gardenia from Hawaii under

certain conditions. The movement of cut

blooms of gardenia had been prohibited
due to gardenia’s status as a host of
green scale (Coccus viridis), also known
as green coffee scale, a destructive plant
pest. In the Supplementary Information
section of the final rule, we incorrectly
identified green scale as Coccus viridus.
Therefore, we are correcting the error in
the SUPPLEMENTARY INFORMATION section

of the final rule by replacing Coccus
viridus with Coccus viridis.

Under the rule, gardenia growers in
Hawaii who wish to move cut blooms of
gardenia interstate from Hawaii would
be able to do so if the gardenias were
produced in a growing area determined
by an inspector to be free of green scale
and to meet other requirements,
including the establishment of a buffer
area around the gardenia production
area. This buffer area must be
determined free of all green scale host
plants listed in § 318.13—4j(b).

Ginger (Alpinia purpurata) and
Pluchea indica (a weed introduced into
Hawaii) are known green scale host
plants and, consequently, are prohibited
in the buffer area. In the rule portion of
the final rule, we incorrectly identified
ginger as ““Alpinia purpurata’” and
Pluchea indica as ““Pluto indicia.”
Therefore, in order for the regulations to
accurately identify these specific hosts,
we are correcting § 318.13—4j(b) in the
final rule by replacing Alpina purpurata
with Alpinia purpurata and Pluto
indicia with Pluchea indica.

§318.13-4; [Corrected]

In FR Doc. 03-2683, published on
February 5, 2003 (68 FR 5800-5802),
make the following corrections:

1. On page 5801, in the first column,
in line 31, correct “(Coccus viridus)’’ to
read “(Coccus viridis)”.

2. On page 5802, in the third column,
in § 318.13—4j, paragraph (b), correct
“(Alpina purpurata)” to read “‘(Alpinia
purpurata)’ and correct ““Pluto indicia”
to read “Pluchea indica”.

Done in Washington, DG, this 7th day of
March, 2003.
Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 03-6058 Filed 3—12-03; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2001-SW-53-AD; Amendment
39-13079; AD 2003-05-03]

RIN 2120-AA64
Airworthiness Directives; Bell

Helicopter Textron Canada Model 407
Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) for the
specified Bell Helicopter Textron
Canada (Bell) model helicopters that
requires preflight checking and
repetitively inspecting for a crack in
certain tailbooms that have not been
redesigned and replacing the tailboom if
a crack is found; modifying and re-
identifying certain tailbooms and
installing an improved horizontal
stabilizer assembly; and assigning a
5,000 hour time-in-service (TIS) life
limit. This amendment is prompted by
cracking discovered in other areas of
certain tailbooms and introduction of a
redesigned tailboom with a chemically
milled skin, which does not require the
current inspections. The actions
specified by this AD are intended to
prevent separation of the tailboom and
subsequent loss of control of the
helicopter.

DATES: Effective April 17, 2003.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of April 17,
2003.

ADDRESSES: The service information
referenced in this AD may be obtained
from Bell Helicopter Textron Canada,
12,800 Rue de I’Avenir, Mirabel, Quebec
J7]J1R4, telephone (450) 437—2862 or
(800) 363—-8023, fax (450) 433—0272.
This information may be examined at
the FAA, Office of the Regional Counsel,
Southwest Region, 2601 Meacham
Blvd., Room 663, Fort Worth, Texas; or
at the Office of the Federal Register, 800
North Capitol Street, NW., suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Sharon Miles, Aviation Safety Engineer,
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FAA, Rotorcraft Directorate, Regulations
Group, Fort Worth, Texas 76193-0111,
telephone (817) 222-5122, fax (817)
222-5961.

SUPPLEMENTARY INFORMATION: On March
21, 2000, the FAA issued AD 2000-06—
10, Amendment 39-11651 (65 FR
16804, March 30, 2000), to require
preflight checking and repetitively
inspecting the tailboom for a crack and
replacing the tailboom if a crack is
found. That action was prompted by
four reports of cracks on the tailboom in
the area of the horizontal stabilizer. The
requirements of that AD were intended
to prevent separation of the tailboom
and subsequent loss of control of the
helicopter. Next, a proposal to amend 14
CFR part 39 to include an AD for Bell
Model 407 helicopters was published in
the Federal Register on January 31,
2002 (67 FR 4685). That NPRM would
have required preflight checking and
repetitively inspecting for a crack in
certain tailbooms that have not been
redesigned and replacing the tailboom if
a crack is found. It further proposed that
installing tailboom, P/N 407-030-801—
201, would constitute terminating
action for the requirements of that AD.
Since the issuance of that NPRM on
January 31, 2002 (67 FR 4685), the
manufacturer has issued Bell Helicopter
Textron Alert Service Bulletin (ASB)
No. 407-99-26, Revision C, dated
February 28, 2002, that addresses
inspection procedures for certain
tailbooms. The manufacturer also issued
Bell Helicopter Textron ASB No. 407—
01-48, Revision B, dated April 25, 2002,
that details the modification and re-
identification of those certain tailbooms,
assigns a life limit, and details new
inspection procedures for those re-
identified tailbooms. Additionally, ASB
407-01-48 assigns a life limit and
details new inspection procedures for
another part-numbered tailboom that
was modified by the manufacturer.
Further, in addition to the redesigned
tailboom, P/N 407-030-801-201,
referenced in the NPRM, Bell has at
least one additional redesigned
tailboom, P/N 407-030-801—203, for
these helicopters. Transport Canada,
which is the airworthiness authority for
Canada, has issued a revised AD No.
CF-1999-17R2, dated April 5, 2002, to
address these changed requirements.
After reviewing comments received in
response to that proposal as well as
updated service information from the
manufacturer, on November 14, 2002
(67 FR 68952), the FAA published a
supplemental notice in the Federal
Register to propose mandating daily
pre-flight checks and initial 25-hour TIS
inspections with recurring 50 hour TIS

inspections for the tailbooms, P/N 407-
030-801-101 and —105, until they are
modified and re-identified. Once
modified and re-identified as P/N 407—
530-014-101 and —103, respectively,
the FAA proposed to mandate the 150-
hour TIS inspection and assign a 5,000-
hour TIS life limit. The 150-hour TIS
inspection and 5,000 hour life limit also
applies to the tailboom, P/N 407-030-
801-107. Additionally, the cite to
tailboom, P/N 407—-030-801-201, as a
terminating action was removed since
the installation of other redesigned
tailbooms may also effectively remove a
helicopter from the applicability of this
proposal, thereby constituting a
terminating action for the requirements
of this AD.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Two commenters state that the
instructions need to be clear regarding
the assignment of the life limit. The
FAA agrees and has changed paragraph
(d) of the AD to clarify the tailboom life
limit. For the modified tailbooms, P/N
407-530-014-101 and P/N 407-530—
014-103, 5,000 hours TIS since
modified and installed is the life limit.
The life limit for tailboom, P/N 407-
030-801-107, is 5,000 hours since new
(initially installed on any helicopter).

One commenter states that the
proposed compliance date may be too
short. Additionally, the commenter
points out an incorrect reference in the
preamble discussion to the part number
tailboom cited for use as a terminating
action. The FAA agrees; P/N 407-030—
801-101 cited in the discussion should
have been P/N 407-030-801-201. Also,
the FAA agrees that the compliance
time was too short. Because the
compliance time cited in the proposal
was ‘“‘January 31, 2003 and that date
has passed, the required compliance
time for paragraph (c) of the AD is
changed to “within 30 days.”

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
described previously. The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

The FAA estimates that 284
helicopters of U.S. registry will be
affected by this AD, that it will take
approximately 3.5 work hours per
helicopter to accomplish the initial
inspections, 1.5 work hours per
helicopter to accomplish the recurring

inspections, and 18 work hours per
helicopter to accomplish the
modification, and that the average labor
rate is $60 per work hour. Required
parts will cost approximately $1,244 per
helicopter. Based on these figures, the
total cost impact of the AD on U.S.
operators is estimated to be $3,254 per
helicopter, or $924,136, assuming all
U.S. registered helicopters are required
to be modified and initially inspected,
and have 8 repetitive inspections per
year. In its service information, under
certain conditions, the manufacturer
offers a “special” warranty for parts
needed for modifying tailbooms, P/N
407-030-801-101 and —105, and a labor
allowance of $480.

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
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§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

2003-05-03 Bell Helicopter Textron
Canada: Amendment 39-13079. Docket
No. 2001-SW-53—-AD. Supersedes AD
2000-06-10, Docket No. 99—-SW-75-AD,
Amendment 39-11651.

Applicability: Model 407 helicopters, serial
numbers 53000 through 53475, with
tailboom, part number (P/N) 407-030-801—

101, =105 or-107, or P/N 407-530-014—101
or —103, (re-identified in accordance with
Bell Helicopter Textron (Bell) Alert Service
Bulletin (ASB) 407-01—48, Revision B, dated
April 25, 2002), installed, certificated in any
category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For helicopters that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the

owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (h) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated.

To prevent separation of the tailboom and
subsequent loss of control of the helicopter,
accomplish the following:

Applicable tailboom

Compliance time

Actions

In accordance with

(a) Tailboom, P/N 407-030-801-
101 and -105, that have not
been modified in accordance
with Bell ASB 407-01-048, Re-
vision B, dated April 25, 2002.

Before the first flight of each day

cracks. An

Visually check the tailboom for
owner/operator
(pilot) holding at least a private
pilot certificate may perform the
visual check required by this
paragraph, but must enter com-
pliance with this paragraph into
the helicopter records in ac-
cordance with 14 CFR 43.11

Figure 1 of this AD.

(b) Tailboom, P/N 407-030-801-
101 and -105, that have 600 or
more hours TIS and have not
been modified in accordance
with Bell ASB 407-01-48, Revi-
sion B, dated April 25, 2002.

(c) Tailboom, P/N 407-030-801-
101 and -105.

(d) Tailboom, P/N 407-530-014—
101 and -103; and P/N 407-
030-801-107.

(e) Tailboom, P/N 407-530-014-
101 and 103; and P/N 407-030-
801-107.

(f) All applicable part-numbered
tailbooms.

Within 25 hours time-in-service
(TIS), and thereafter at intervals
not to exceed 50 hours TIS.

Within 600 hours TIS, but not
later than 30 days, unless pre-
viously accomplished.

Before further flight after the
tailboom is modified and re-
identified, unless previously ac-
complished.

Within 150 hours TIS after modi-
fication, or within 150 hours TIS
since new, and thereafter at in-
tervals not to exceed 150 hours
TIS.

Before further flight ............cccce...

and 91.417(a)(2)(v).

Visually inspect the tailboom for
cracks using a 10x or higher
magnifying glass.

Modify and re-identify tailbooms
as P/N 407-530-014-101 and
—103, respectively, and install
improved horizontal stabilizer
assembly, P/N 407-023-800—
ALL.

Create a historical service record
sheet and assign a life limit of
5,000 hours TIS since modifica-
tion, re-identification, and instal-
lation of tailboom, P/N 407-
530-014-101 or -103, on any
helicopter, or initial installation
of P/N 407-030-801-107 on
any helicopter.

Inspect the tailboom for a crack ...

If a crack is found, replace the
tailboom.

Part Il of the Accomplishment In-
structions of Bell ASB 407-99—
26, Revision C, dated February
28, 2002, except contacting Bell
is not required.

Parts | and Il of the Accomplish-
ment Instructions in Bell ASB
407-01-48, Revision B, dated
April 25, 2002, and Bell Tech-
nical Bulletin No. 407-01-33,
dated August 29, 2001, except
contacting Bell is not required.

Part IV of the Accomplishment In-
structions in Bell ASB 407-01-
48, Revision B, dated April 25,
2002.

Parts IV and V of the Accomplish-
ment Instructions in Bell ASB
407-01-48, Revision B, dated
April 25, 2002.

The applicable  maintenance

manual.

BILLING CODE 4910-13-P



11970 Federal Register/Vol. 68, No. 49/ Thursday, March 13, 2003 /Rules and Regulations

e
2o W
@
2
=}
<]
E
o
o
=2
8
e
o
g 2
17} ‘=
<
€
~ - =
— o
8 &8 <
- [Z] =]
G 3
—~ I < =
~C ) I =
Gy G v 15) [Z]
Q é’ 8 e b}
gee 8 & &
2oEs 2 0§
s322 ¢ XN
EESY & 2
28 EE Q 5]
7] ) o Q O 271
<- &8 £ <
8 2nnwW = =
8c8585 E N
Z2¢c a2 g 3
'S © 2o % S
o F Toa H T
q . L] . . Q (\i
e
N xR
AR
Figure 1. Preflight Check of the Tailboom
BILLING CODE 4910-13-C used if approved by the Manager, Regulations (i) Special flight permits may be issued in
(g) This AD revises the helicopter Group, Rotorcraft Directorate, FAA. accordance with §§21.197 and 21.199 of the
Airworthiness Limitations section of the Operators shall submit their requests through  Federal Aviation Regulations (14 CFR 21.197
maintenance manual by establishing a new an FAA Principal Maintenance Inspector, and 21.199) to operate the helicopter to a
retirement life for the tailboom, P/N 407— who may concur or comment and then send  location where the requirements of this AD
530-014-101 and —103, and P/N 407-030- it to the Manager, Regulations Group. can be accomplished.
801-107 of 5,000 hours TIS. Note 2: Information concerning the (j) The inspections shall be done in
(h) An alternative method of compliance or existence of approved alternative methods of ~ accordance with Part II of the
adjustment of the compliance time that compliance with this AD, if any, may be Accomplishment Instructions in Bell

provides an acceptable level of safety may be  obtained from the Regulations Group. Helicopter Textron Alert Service Bulletin No.
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407-99-26, Revision C, dated February 28,
2002. The modifications and re-
identifications shall be accomplished in
accordance with Bell Helicopter Textron
Technical Bulletin No. 407-01-33, dated
August 29, 2001, and Parts I and III of the
Accomplishment Instructions in Bell
Helicopter Textron Alert Service Bulletin
407-01-48, Revision B, dated April 25, 2002.
The creation of historical service record
sheets and inspections shall be done in
accordance with Parts IV and V of the
Accomplishment Instructions in Bell
Helicopter ASB 407-01-48, Revision B,
dated April 25, 2002. These incorporations
by reference were approved by the Director
of the Federal Register in accordance with 5
U.S.C. 552(a) and 1 CFR part 51. Copies may
be obtained from Bell Helicopter Textron
Canada, 12,800 Rue de I’Avenir, Mirabel,
Quebec J7J1R4, telephone (450) 437-2862 or
(800) 363—-8023, fax (450) 433-0272. Copies
may be inspected at the FAA, Office of the
Regional Counsel, Southwest Region, 2601
Meacham Blvd., Room 663, Fort Worth,
Texas; or at the Office of the Federal Register,
800 North Capitol Street, NW., suite 700,
Washington, DC.

(k) This amendment becomes effective on
April 17, 2003.

Note 3: The subject of this AD is addressed
in Transport Canada (Canada) AD No. CF—
1999-17R2, dated April 5, 2002.

Issued in Fort Worth, Texas, on March 3,
2003.

David A. Downey,

Manager, Rotorcraft Directorate, Aircraft
Certification Service.

[FR Doc. 03-5576 Filed 3—12-03; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002-NE-27—-AD; Amendment
39-13083; AD 2003-05-07]

RIN 2120-AA64

Airworthiness Directives; Pratt &
Whitney JT8D-1, —1A, -1B, -7, -7A,
-7B, -9, —9A, -11, -15, -15A, -17,
-17A, -17R, and —17AR Turbofan
Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD), that is
applicable to Pratt & Whitney (PW)
JT8D-1, -1A, -1B, -7, -7A, -7B, -9,
—9A, -11, -15, -15A,-17,-17A, -17R,
and —17AR turbofan engines. This
amendment requires removal from
service of certain part number (P/N)
3rd—4th and 4th—5th stage compressor
rotor spacer assemblies and

incorporation of a new tierod retention
configuration. This amendment is
prompted by two reports of uncontained
failure of JT8D turbofan engines, caused
by turbine rotor overspeed resulting
from first and second stage fan section
separation from the low pressure
compressor (LPC). The actions specified
by this AD are intended to prevent first
and second stage fan section separation
from the LPC, resulting in turbine rotor
overspeed, uncontained engine failure,
and damage to the airplane.

DATES: Effective April 17, 2003. The
incorporation by reference of certain
publications listed in the regulations is
approved by the Director of the Federal
Register as of April 17, 2003.

ADDRESSES: The service information
referenced in this AD may be obtained
from Pratt & Whitney, 400 Main St., East
Hartford, CT 06108; telephone (860)
565—8770; fax (860) 565—4503. This
information may be examined, by
appointment, at the Federal Aviation
Administration (FAA), New England
Region, Office of the Regional Counsel,
12 New England Executive Park,
Burlington, MA; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Christopher Spinney, Aerospace
Engineer, Engine Certification Office,
FAA, Engine and Propeller Directorate,
12 New England Executive Park,
Burlington, MA 01803-5299; telephone
(781) 238-7175; fax (781) 238—7199.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an AD that is applicable to PW
JT8D-1, -1A, -1B, -7, -7A, -7B, -9,
—9A, -11, -15, -15A,-17,-17A, -17R,
and —17AR turbofan engines was
published in the Federal Register on
November 15, 2002, (67 FR 69152). That
action proposed to require removal from
service of certain P/N 3rd—4th and 4th-
5th stage compressor rotor spacer
assemblies and incorporation of a new
tierod retention configuration in
accordance with PW Service Bulletin
(SB) No. JT8D 6429, dated August 23,
2002.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Agreement With Proposal as Written

The National Transportation Safety
Board and one other commenter agree
with the proposal as written.

Compliance With Referenced Service
Bulletins

One commenter states that
compliance with PW SBs 5408, 5719,
and 5734 should be considered direct
compliance to the proposed rule in
place of PW SB 6429, dated August 23,
2002. The commenter believes that
these three service bulletins offer an
equivalent level of safety to that of PW
SB 6429. Further, the commenter is
concerned that the new PW SB 6429
may introduce new failure modes.

The FAA does not agree. The
proposed rule is worded such that the
intents of SBs 5409, 5719, and 5734 are
contained in paragraph (a) of the final
rule. This wording was chosen at the
request of the Air Transport Association
(ATA) to facilitate easier compliance by
operators. However, while the
modifications identified by these
bulletins reduce the probability of
encountering a tierod fracture and some
operators may not have experienced one
since incorporating the bulletins, they
do not prevent the fractures completely.
The FAA has received reports from PW
of tierod fractures occurring after
incorporating SBs 5409, 5719, and 5734.
Accordingly, PW has issued SB JT8D
6429, dated August 23, 2002, which
adds a tierod retention feature to
prevent the escape of the fractured end
of the tierod which can lead to
separation of the first and second stage
fan sections from the rear stages of the
LPC and a subsequent uncontained
engine failure. Further, the new design
features in question have been used on
other engines with similar tierod
configurations. The new tierods meet all
of the airworthiness standards required
for certification. Proven design
standards used for the new retention
feature have demonstrated to the FAA
that no new failure modes will be
introduced into the field.

Lack of Enforcement of Acceptable
Maintenance Practices and Financial
Burden

One commenter states that the rule
ignores enforcement of acceptable,
pertinent maintenance practices and
adds monetary burden to all operators,
without regard to disciplined adherence
to PW’s or operator’s approved
maintenance program.

The FAA does not agree. The FAA has
identified an unsafe condition that
exists on a type certified product. The
actions identified to correct that
condition are manufacturer’s
maintenance recommendations. The
FAA is required to mandate these
recommendations in order to correct the
unsafe condition. Operators are still
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afforded the opportunity to develop an
alternative plan to correct the unsafe
condition under the provisions of
paragraph (d) of this AD. Many
operators already incorporate the
requirements in this AD under their
approved maintenance program,
therefore their monetary burden should
be minimal.

Request for Alternate Compliance Time
and Eliminate Time Restrictions

One commenter asks that the AD be
written to allow AD compliance during
LPC module heavy maintenance, when
at piece-part level, without time
restrictions.

The FAA does not agree. The proposal
currently requires the compliance at
LPC accessibility which is defined as
removal of the affected parts at the
piece-part level. No time restrictions are
included in the AD. If there are specific
aspects of an operator’s maintenance
plan that make this definition an
unusual burden, the operator should
propose an alternative incorporation
plan under the provisions of paragraph
(d) of the AD.

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Economic Analysis

There are approximately 4,180 PW
JT8D-1, -1A, -1B, -7, -7A, -7B, -9,
—9A, -11, -15, -15A,-17,-17A, -17R,
and —17AR turbofan engines of the
affected design in the worldwide fleet.
The FAA estimates that 1,800 engines
installed on aircraft of U.S. registry will
be affected by this AD, that it will take
approximately 41 work hours per engine
to perform the required actions, and that
the average labor rate is $60 per work
hour. Required parts will cost
approximately $3,600 per engine. Based
on these figures, the total cost of the AD
to U.S. operators is estimated to be
$10,908,000.

Regulatory Analysis

This final rule does not have
federalism implications, as defined in
Executive Order 13132, because it
would not have a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.
Accordingly, the FAA has not consulted
with state authorities prior to
publication of this final rule.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under

Executive Order 12866; (2) is not a
“significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained by contacting the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

2003-05-07 Pratt & Whitney: Amendment
39-13083. Docket No. 2002-NE-27-AD.

Applicability: This airworthiness directive
(AD) is applicable to Pratt & Whitney (PW)
JT8D-1, —1A, —1B, -7, -7A, -7B, -9, —9A,
-11,-15, -15A, -17,-17A, -17R, and —17AR
turbofan engines. These engines are installed
on, but not limited to Boeing 727 and 737
series, and McDonnell Douglas DC-9 series
airplanes.

Note 1: This AD applies to each engine
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
engines that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Compliance with this AD is
required as indicated, unless already done.

To prevent first and second stage fan
section separation from the low pressure
compressor (LPC), resulting in turbine rotor

overspeed, uncontained engine failure, and
damage to the airplane, do the following:

(a) At the next accessibility of the LPC, do
the following:

(1) Remove from service 3rd—4th stage
compressor rotor spacer assemblies part
numbers (P/Ns) 479927, 522194, 583385,
656814, 656815, 660649, 660655, 716851,
716853, 716854, 762140, 762145, 762271,
762468, 789554, and 789752 and replace
with a serviceable part.

(2) Remove from service 4th—5th stage
compressor rotor spacer assemblies P/Ns
479929, 522196, 656816, 656817, 660650,
660656, 716855, 762138, and 762142 and
replace with a serviceable part.

(3) Remove from service 4th—5th stage
compressor rotor spacer assemblies P/N
628778 that do not incorporate service
bulletin (SB) 5409, and replace with a
serviceable part.

Note 2: Information on modifying parts
listed in paragraphs (a)(1), (a)(2), and (a)(3) of
this AD into servicable parts is contained in
PW SBs No. 5409, SB No. 5716, and SB No.
5734.

(4) Incorporate new tierods, retaining rings,
2nd stage compressor air seal or spacer
assembly, flat washers and tierod nuts in the
LPC in accordance with the Accomplishment
Instructions of PW SB JT8D 6429, dated
August 23, 2002.

(b) After the effective date of this AD, do
not install 3rd—4th or 4th—5th stage
compressor rotor spacer assemblies listed in
paragraphs (a)(1), (a)(2), and (a)(3) of this AD
into any engine.

Definition

(c) For the purpose of this AD, accessibility
means removal of the LPC from the engine
and disassembly that provides piece-part
exposure to the parts listed in paragraph (a)
of this AD.

Alternative Methods of Compliance

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Engine
Certification Office (ECO). Operators must
submit their request through an appropriate
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager, ECO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the ECO.

Special Flight Permits

(e) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be done.

Documents That Have Been Incorporated By
Reference

(f) The actions must be done in accordance
with Pratt & Whitney Service Bulletin JT8D
6429, dated August 23, 2002. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
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part 51. Copies may be obtained from Pratt

& Whitney, 400 Main St., East Hartford, CT
06108; telephone (860) 565-8770; fax (860)
565—4503. Gopies may be inspected at the
FAA, New England Region, Office of the
Regional Counsel, 12 New England Executive
Park, Burlington, MA; or at the Office of the
Federal Register, 800 North Capitol Street,
NW., suite 700, Washington, DC.

Effective Date

(g) This amendment becomes effective on
April 17, 2003.

Issued in Burlington, Massachusetts, on
March 4, 2003.
Jay J. Pardee,

Manager, Engine and Propeller Directorate,
Aircraft Certification Service.

[FR Doc. 03-5692 Filed 3—12—03; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF DEFENSE

Office of the Secretary

32 CFR Part 199
RIN —0720-AA74

TRICARE; Civilian Health and Medical
Program of the Uniformed Services
(CHAMPUS); Appeals and Hearings
Procedures, Formal Review

AGENCY: Office of the Secretary, DoD.
ACTION: Interim Final Rule;
administrative corrections.

SUMMARY: This document makes
administrative corrections to the 32 CFR
part 199, section 199.10, “Appeal and
Hearing Procedures.” These corrections
include revising § 199.10, adding
paragraphs (c)(1) through (c)(5), and
making other minor editorial changes.
DATES: Forward comments on or before
May 12, 2003.
ADDRESSES: Forward comments to
Medical Benefits and Reimbursement
Systems, TRICARE Management
Activity, 16401 East Centretech
Parkway, Aurora, CO 80011-9066.
FOR FURTHER INFORMATION CONTACT: Gail
L. Jones, Medical Benefits and
Reimbursement Systems, TRICARE
Management Activity, telephone (303)
676—3401.
SUPPLEMENTARY INFORMATION:
Paragraphs (c)(1) through (c)(5) were
inadvertently omitted when the July 1,
1991 edition of the 32 CFR was
published. The discovery that the
formal review process was missing from
§199.10 occurred at the time that
TRICARE was tasked to promulgate an
appeal process for TRICARE Claimcheck
denials.

This correction to §199.10 is
necessary to provide the required

procedures to any party to an initial
determination or reconsideration
determination made by the CHAMPUS
contractor and who may want to request
a formal review.

Executive Order 12866 requires
certain regulatory assessments for any
“significant regulatory action” defined
as one, which would result in an annual
effect on the economy of $100 million
or more, or have other substantial
impacts.

The Regulatory Flexibility Act (RFA)
requires that each Federal agency
prepare, and make available for public
comment, a regulatory flexibility
analysis when the agency issues a
regulation which would have a
significant impact on a substantial
number of small entities.

This rule has been designated as
significant rule and has been reviewed
by the Office of Management and
Budget as required under the provisions
of E.O. 12866. The Department of
Defense certifies that this interim final
rule would not have a significant impact
on small business entities.

This interim final rule will not
impose additional information
collection requirements on the public
under the Paperwork Reduction Act of
1980 (44 U.S.C. 3501-3511).

List of Subjects in 32 CFR Part 199

Claims, Health insurance, Individuals
with disabilities, Dental Health, Military
personnel.

Accordingly, 32 CFR Part 199 is
amended as follows:

PART 199—[AMENDED]

1. The authority citation for Part 199
continues to read as follows:

Authority: 5 U.S.C. 301; 10 U.S.C. chapter
55.

2. Section 199.10 is amended by
revising paragraph (b) introductory text,
and revising paragraph (c) to read as
follows:

§199.10 Appeals and Hearings
Procedures.
* * * * *

(b) Reconsideration. Any party to the
initial determination made by the
CHAMPUS contractor, or a CHAMPUS
peer review organization may request
reconsideration.

* * * * *

(c) Formal review. Except as
explained in this paragraph, any party
to an initial determination made by
OCHAMPUS, or a reconsideration
determination made by the CHAMPUS
contractor, may request a formal review
by OCHAMPUS if the party is

dissatisfied with the initial or
reconsideration determination unless
the initial or reconsideration
determination is final under paragraph
(b)(5) of this section; involves the
sanctioning of a provider by the
exclusion, suspension or termination of
authorized provider status; involves a
written decision issued pursuant to
§199.9(h)(1)(iv)(A) regarding the
temporary suspension of claims
processing; or involves a
reconsideration determination by a
CHAMPUS peer review organization. A
hearing, but not a formal review level of
appeal, may be available to a party to an
initial determination involving the
sanctioning of a provider or to a party
to a written decision involving a
temporary suspension of claims
processing. A beneficiary (or an
authorized representative of a
beneficiary), but not a provider (except
as provided in § 199.15), may request a
hearing, but not a formal review, of a
reconsideration determination made by
a CHAMPUS peer review organization.

(1) Requesting a formal review. (i)
Written request required. The request
must be in writing, shall state the
specific matter in dispute, shall include
copies of the written determination
(notice of reconsideration determination
or OCHAMPUS initial determination)
being appealed, and shall include any
additional information or documents
not submitted previously.

(ii) Where to file. The request shall be
submitted to the Chief, Office of
Appeals and Hearings, TRICARE
Management Activity, 16401 East
Centretech Parkway, Auroa, Colorado
80011-9066.

(iii) Allowed time to file. The request
shall be mailed within 60 days after the
date of the notice of the reconsideration
determination or OCHAMPUS initial
determination being appealed.

(iv) Official filing date. A request for
a formal review shall be deemed filed
on the date it is mailed and postmarked.
If the request does not have a postmark,
it shall be deemed filed on the date
received by OCHAMPUS.

(2) The formal review process. The
purpose of the formal review is to
determine whether the initial
determination or reconsideration
determination was made in accordance
with law, regulation, policies, and
guidelines in effect at the time the care
was provided or requested or at the time
of the initial determination,
reconsideration, or formal review
decision involving a provider request
for approval as an authorized
CHAMPUS provider. The formal review
is performed by the Chief, Office of
Appeals and Hearings, OCHAMPUS, or
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a designee, and is a thorough review of
the case. The formal review
determination shall be based on the
information, upon which the initial
determination and/or reconsideration
determination was based, and any
additional information the appealing
party may submit or OCHAMPUS may
obtain.

(3) Timeliness of formal review
determination. The Chief, Office of
Appeals and Hearings, OCHAMPUS, or
a designee normally shall issue the
formal review determination no later
than 90 days from the date of receipt of
the request for formal review by the
OCHAMPUS.

(4) Notice of formal review
determination. The Chief, Office of
Appeals and Hearings, OCHAMPUS, or
a designee shall issue a written notice
of the formal review determination to
the appealing party at his or her last
known address. The notice of the formal
review determination must contain the
following elements:

(i) A statement of the issue or issues
under appeal.

(ii) The provisions of law, regulation,
policies, and guidelines that apply to
the issue or issues under appeal.

(iii) A discussion of the original and
additional information that is relevant
to the issue or issues under appeal.

(iv) Whether the formal review
upholds the prior determination or
determinations or reverses the prior
determination or determinations in
whole or in part and the rationale for
the action.

(v) A statement of the right to request
a hearing in any case when the formal
review determination is less than fully
favorable, the issue is appealable, and
the amount in dispute is $300 or more.

(5) Effect of formal review
determination. The formal review
determination is final if one or more of
the following exist:

(i) The issue is not appealable. (See
paragraph (a)(6) of this section.)

(ii) The amount in dispute is less than
$300. (See paragraph (a)(7) of this
section.)

(iii) Appeal rights have been offered
but a request for hearing is not received
by OCHAMPUS within 60 days of the
date of the notice of the formal review

determination.
* * * * *

Dated: March 7, 2003.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 03-5954 Filed 3—12-03; 8:45 am]
BILLING CODE 5001-08-M

DEPARTMENT OF TRANSPORTATION

Saint Lawrence Seaway Development
Corporation

33 CFR Part 401
[Docket No. SLSDC 2002-13698]

RIN 2135-AA15

Seaway Regulations and Rules:
Automatic Identification System

AGENCY: Saint Lawrence Seaway
Development Corporation, DOT.

ACTION: Final rule; correction.

SUMMARY: In the Saint Lawrence Seaway
Development Corporation (SLSDC) final
rule amending the Seaway regulations
and rules (33 CFR part 401) published
in the Federal Register on February 28,
2003 (68 FR 9549), an inadvertent error
was made in the heading of the new
§401.20. This document corrects that
€ITOT.

DATES: Effective on March 25, 2003.

FOR FURTHER INFORMATION CONTACT:
Marc C. Owen, Chief Counsel, Saint
Lawrence Seaway Development
Corporation, 400 Seventh Street, SW.,
Washington, DC 20590, (202) 366—6823.

SUPPLEMENTARY INFORMATION: In the
Saint Lawrence Seaway Development
Corporation (SLSDC) final rule
amending the Seaway regulations and
rules (33 CFR part 401) published in the
Federal Register on February 28, 2003
(68 FR 9549), an inadvertent error was
made in the heading of the new
§401.20. In the heading, the word
“Automated” should have been
“Automatic.” This correction makes
that change.

In rule FR Doc. 03—4740 published in
the Federal Register on February 28,
2003 (68 FR 9549), make the following
correction:

1. On page 9551, in the heading of the
new §401.20, remove ‘‘Automated’” and
add in its place “Automatic”.

Issued in Washington, DC on March 10,
2003.

Saint Lawrence Seaway Development
Corporation.

Marc C. Owen,

Chief Counsel.

[FR Doc. 03-6048 Filed 3—12—-03; 8:45 am)]
BILLING CODE 4910-61-P

LIBRARY OF CONGRESS
36 CFR Part 704

National Film Preservation Board;
1994-2002 Films Selected for Inclusion
in the National Film Registry

AGENCY: National Film Preservation
Board, Library of Congress.
ACTION: Final rule.

SUMMARY: The Librarian of Congress is
publishing the following list of films
selected from 1994-2002 for inclusion
in the National Film Registry in the
Library of Congress pursuant to section
103 of the National Film Preservation
Act of 1996. The films are published to
notify the public of the Librarian’s
selection of twenty-five films selected in
each of these years deemed to be
“culturally, historically or aesthetically
significant” in accordance with
Congress’ mandate. These 225 new films
join the 125 films already selected for
inclusion in the Registry under section
203 of the 1992 Act, as well as
previously chosen under section 3 of
Pub. L. 100-446. The National Film
Preservation Act of 1988. The
Librarian’s goal in administering the Act
is to promote the preservation of all
genres of film, represented by the
diverse list of films selected for
inclusion in the Registry, and to
generate public interest in film as an art
form deserving of preservation.
EFFECTIVE DATE: Date of Publication.
FOR FURTHER INFORMATION CONTACT:
Steve Leggett, Staff Coordinator, The
National Film Preservation Board.
Telephone (202) 707-5912; telefax (202)
707-2371; email: sleg@loc.gov.
SUPPLEMENTARY INFORMATION: On August
9, 1990 (55 FR 32567), the Librarian of
Congress published the list of films for
1989 for inclusion in the National Film
Registry in the Library of Congress. On
December 24, 1990 (55 FR 52844) the
Librarian published the list of films for
1990. On September 30, 1991 (56 FR
49413) the Librarian published the list
of films for 1991. On July 8, 1994 (59 FR
35034) the Librarian published the list
of films for 1992 and 1993, bringing the
total to 125 films selected under the
1988 and 1992 Acts. Today, the
Librarian publishes the sixth-fourteenth
lists of films for inclusion in the
National Film Registry—twenty-five
additional films selected in each year,
1994-2002, added to the films already
selected.

The 1988 Act expired on September
27,1991. The 1992 Act expired on June
26, 1996. On October 11, 1996,
President Clinton signed into law the
National Film Preservation Act of 1996,
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reauthorizing the National Film
Preservation Board for an additional
seven years. The legislation [section
103(b), 2 U.S.C. 179m] requires the
Librarian of Congress, in consultation
with his advisory group, the National
Film Preservation Board, to select up to
twenty-five films per year for inclusion
in the Registry. Under the 1996 Act,
films are selected on the basis of their
cultural, historical or aesthetic
significance and they must be at least 10
years old. Films do not need to be
feature length nor have had a theatrical
release in order to be included.

These broad criteria allow many types
of films to be eligible for inclusion in
the National Film Registry. In addition,
the Librarian’s procedures for public
participation are intended to allow the
public the greatest flexibility in
nominating films for inclusion. This is
in keeping with the broad goals of the
Librarian in administering the National
Film Preservation Act to promote
preservation of the complete American
film heritage and to generate public
interest for this cause.

List of Subjects in 36 CFR part 704
Labeling, Libraries, Motion pictures.

Publication of 1994-2002 Film Titles

In consideration of the foregoing, 36
CFR part 704 is amended in the manner
set forth below.

PART 704—NATIONAL FILM
REGISTRY OF THE LIBRARY OF
CONGRESS

1. The authority citation for 36 CFR
part 704 continues to read as follows:

Authority: Public Law 104-285, 110 Stat.
3377 (2 U.S.C. 179).

Subpart A—Films Selected for
Inclusion in the National Film Registry

2. In subpart A, §704.25 is added to
read as follows:

§704.25 Films Selected for Inclusion in the
National Film Registry in the Library of
Congress for 1994.

(a) The Librarian of Congress, Dr.
James H. Billington, after consultation
with the National Film Preservation
Board, registers these films in the
National Film Registry within the
Library of Congress for 1994:

(1) The African Queen (1951)

(2) The Apartment (1960)

(3) The Cool World (1963)

(4) A Corner in Wheat (1909)

(5) E.T. The Extra-Terrestrial (1982)
(6) The Exploits of Elaine (1914)
(7) Force of Evil (1948)
(8) Freaks (1932)
(9) Hell’s Hinges (1916)

) Hospital (1970)

) Invasion of the Body Snatchers (1956)
) The Lady Eve (1941)

) Louisiana Story (1948)

) The Manchurian Candidate (1962)

) Marty (1955)

) Meet Me in St. Louis (1944)

) Midnight Cowboy (1969)
) A Movie (1958)
) Pinocchio (1940)
) Safety Last (1923)
) Scarface (1932)
) Snow White (1933)
) Tabu (1931)
) Taxi Driver (1976)
) Zapruder Film (1963)

(b) In keeping with section 106(a) of
the Act, 2 U.S.C. 179(p), the Librarian
shall endeavor to obtain an archival
quality copy for each of these twenty-
five films for the National Film Registry
Collection of the Library of Congress.

3. In subpart A, § 704.26 is added to
read as follows:

§704.26 Films Selected for Inclusion in the
National Film Registry in the Library of
Congress for 1995.

(a) The Librarian of Congress, Dr.
James H. Billington, after consultation
with the National Film Preservation
Board, registers these films in the
National Film Registry within the
Library of Congress for 1995:

(1) The Adventures of Robin Hood (1938)

All That Heaven Allows (1955)

American Graffiti (1973)

The Band Wagon (1953)

Blacksmith Scene (1893)

Cabaret (1972)

Chan Is Missing (1982)

The Conversation (1974)

The Day the Earth Stood Still (1951)

) EI Norte (1983)

) Fatty’s Tintype Tangle (1915)

) The Four Horsemen of the Apocalypse
1)

) Fury (1936)

) Gerald McBoing Boing (1951)

) The Hospital (1971)

) Jammin’ the Blues (1944)

) The Last of the Mohicans (1920)

) Manhatta (1921)

) North By Northwest (1959)

) The Philadelphia Story (1940)

) Rip Van Winkle (1896)

) Seventh Heaven (1927)

) Stagecoach (1939)

) To Fly (1976)

)

)
)
)
)
)
)
)
)
0
1
2
92
3
4
5
6
7
8
9
0
1
2
3
4
5) To Kill a Mockingbird (1962)

(2

(3
(4
(5
(6
(7
(8
(9
(1
(1
(1
(1
(1
(1
(1
(1
(1
(1
(1
(2
(2
(2
(2
(2
(2

(b) In keeping with section 106(a) of
the Act, 2 U.S.C. 179(p), the Librarian
shall endeavor to obtain an archival
quality copy for each of these twenty-
five films for the National Film Registry
Collection of the Library of Congress.

4. In subpart A, § 704.27 is added to
read as follows:

§704.27 Films Selected for Inclusion in the
National Film Registry in the Library of
Congress for 1996.

(a) The Librarian of Congress, Dr.
James H. Billington, after consultation
with the National Film Preservation
Board, registers these films in the
National Film Registry within the
Library of Congress for 1996:

(1) The Awful Truth (1937)

Broken Blossoms (1919)

The Deer Hunter (1978)

Destry Rides Again (1939)

Flash Gordon serial (1936)

The Forgotten Frontier (1931)

Frank Film (1973)

The Graduate (1967)

The Heiress (1949)

) The Jazz Singer (1927)

) Life and Times of Rosie the Riveter
0)

) M*A*S*H (1970)

) Mildred Pierce (1945)

) The Outlaw Josey Wales (1976)

) The Producers (1968)

) Pull My Daisy (1959)

) Road to Morocco (1942)

) She Done Him Wrong (1933)

) Shock Corridor (1963)

) Show Boat (1936)

) The Thief of Baghdad (1924)

) To Be Or Not To Be (1942)

(23) Topaz (1943—45) (home movie footage

taken at Japanese American Internment

Camp, the Topaz War Relocation Authority

Center)

(24) Verbena Tragica (1939)

(25) Woodstock (1970)

(b) In keeping with section 106(a) of
the Act, 2 U.S.C. 179(p), the Librarian
shall endeavor to obtain an archival
quality copy for each of these twenty-
five films for the National Film Registry
Collection of the Library of Congress.

5. In subpart A, § 704.28 is added to
read as follows:

(2
(
(
(
(
(
(
(
(
(
(
(
(
(
(
(
(
(
(
(
(
(

)
3)
4)
5)
6)
7)
8)
9)
10
11
198
12
13
14
15
16
17
18
19
20
21
22

§704.28 Films Selected for Inclusion in the
National Film Registry in the Library of
Congress for 1997.

(a) The Librarian of Congress, Dr.
James H. Billington, after consultation
with the National Film Preservation
Board, registers these films in the
National Film Registry within the
Library of Congress for 1997:

(1) Ben-Hur (1926)

(2) The Big Sleep (1946)
(3) The Bridge on the River Kwai (1957)
(4) Cops (1922)

(5) Czechoslovakia 1968 (1968)

(6) Grass (1925)

(7) The Great Dictator (1940)

(8) Harold and Maude (1972)

(9) Hindenburg Disaster Newsreel Footage
(1937)

(10) How the West Was Won (1962)

(11) The Hustler (1961)

(12) Knute Rockne, All American (1940)
(13) The Life and Death of 9413—A
Hollywood Extra (1928)

(14) The Little Fugitive (1953)
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15) Mean Streets (1973)

16) Motion Painting No. 1 (1947)
17) The Music Box (1932)

18) The Naked Spur (1953)

19) Rear Window (1954)

20) Republic Steel Strike Riots Newsreel
Footage (1937)

21) Return of the Secaucus 7 (1980)
) The Thin Man (1934)

) Tulips Shall Grow (1942)

) West Side Story (1961)

) Wings (1927)

(
(
(
(
(
(

(
(22
(23
(24
(25
(b) In keeping with section 106(a) of
the Act, 2 U.S.C. 179(p), the Librarian
shall endeavor to obtain an archival
quality copy for each of these twenty-
five films for the National Film Registry
Collection of the Library of Congress.

6. In subpart A, § 704.29 is added to
read as follows:

§704.29 Films Selected for Inclusion in the
National Film Registry in the Library of
Congress for 1998.

(a) The Librarian of Congress, Dr.
James H. Billington, after consultation
with the National Film Preservation
Board, registers these films in the
National Film Registry within the
Library of Congress for 1998:

(1) Bride of Frankenstein (1935)

2) The City (1939)

Dead Birds (1964)

Don’t Look Back (1967)

Easy Rider (1969)

42nd Street (1933)

From the Manger to the Cross (1912)
Gun Crazy (1949)

The Hitch-Hiker (1953)

) The Immigrant (1917)

) The Last Picture Show (1972)
) Little Miss Marker (1934)

) The Lost World (1925)

) Modesta (1956)

) The Ox-Bow Incident (1943)
) Pass the Gravy (1928)

) Phantom of the Opera (1925)
) Powers of Ten (1978)

) The Public Enemy (1931)

) Sky High (1922)

) Steamboat Willie (1928)

) Tacoma Narrows Bridge Collapse (1940)
) Tootsie (1982)

) Twelve O’Clock High (1949)

) “Westinghouse Works, 1904” (1904)

(b) In keeping with section 106(a) of
the Act, 2 U.S.C. 179(p), the Librarian
shall endeavor to obtain an archival
quality copy for each of these twenty-
five films for the National Film Registry
Collection of the Library of Congress.

7. In subpart A, § 704.30 is added to
read as follows:

§704.30 Films Selected for Inclusion in the
National Film Registry in the Library of
Congress for 1999.

(a) The Librarian of Congress, Dr.
James H. Billington, after consultation
with the National Film Preservation
Board, registers these films in the

National Film Registry within the
Library of Congress for 1999:

(1) Civilization (1916)

(2) Do the Right Thing (1989)

(3) The Docks of New York (1928)

(4) Duck Amuck (1953)

(5) The Emperor Jones (1933)

(6) Gunga Din (1939)

(7] In the Land of the Head-Hunters (1914)
a In the Land of the War Canoes

] Jazz on a Summer’s Day (1959)
) King: A Filmed Record . . . Montgomery
Memphis (1970)

) The Kiss (1896)

) Kiss Me Deadly (1955)

) Lambchops (1929)

) Laura (1944)

) Master Hands (1936)

) My Man Godfrey (1936)

) Night of the Living Dead (1968)

) The Plow That Broke the Plains (1936)

)

)

)

)

)

)

)

W‘

Raiders of the Lost Ark (1981)
Roman Holiday (1953)
The Shop Around the Corner (1940)
A Streetcar Named Desire (1951)
The Ten Commandments (1956)
Trance and Dance in Bali (1938-39)
The Wild Bunch (1969)

) Woman of the Year (1942)

(b) In keeping with section 106(a) of
the Act, 2 U.S.C. 179(p), the Librarian
shall endeavor to obtain an archival
quality copy for each of these twenty-
five films for the National Film Registry
Collection of the Library of Congress.

8. In subpart A, § 704.31 is added to
read as follows:

§704.31 Films Selected for Inclusion in the
National Film Registry in the Library of
Congress for 2000.

(a) The Librarian of Congress, Dr.
James H. Billington, after consultation
with the National Film Preservation
Board, registers these films in the
National Film Registry within the
Library of Congress for 2000:

(1) Apocalypse Now (1979)

2) Dracula (1931)

The Fall of the House of Usher (1928)
Five Easy Pieces (1970)

GoodFellas (1990)

Koyaanisqatsi (1983)

The Land Beyond the Sunset (1912)
Let’s All Go to the Lobby (1957)

The Life of Emile Zola (1937)

) Little Caesar (1930)

) The Living Desert (1953)

) Love Finds Andy Hardy (1938)

) Multiple Sidosis (1970)

) Network (1976)

) Peter Pan (1924)

) Porky in Wackyland (1938)

) President McKinley Inauguration
tage (1901)

) Regeneration (1915)

) Salome (1922)

) Shaft (1971)

) Sherman’s March (1986)

) A Star is Born (1954)
)
)
)

O
o

The Tall T (1957)
Why We Fight (series) (1943-45)
Will Success Spoil Rock Hunter? (1957)

(b) In keeping with section 106(a) of
the Act, 2 U.S.C. 179(p), the Librarian
shall endeavor to obtain an archival
quality copy for each of these twenty-
five films for the National Film Registry
Collection of the Library of Congress.

9. In subpart A, §704.32 is added to
read as follows:

§704.32 Films Selected for Inclusion in the
National Film Registry in the Library of
Congress for 2001.

(a) The Librarian of Congress, Dr.
James H. Billington, after consultation
with the National Film Preservation
Board, registers these films in the
National Film Registry within the
Library of Congress for 2001:

(1) Abbott and Costello Meet Frankenstein
(1948)

) All That Jazz (1979)

) All the King’s Men (1949)

) America, America (1963)

) Cologne: From the Diary of Ray and
Esther (1939)

6) Evidence of the Film (1913)

7) Hoosiers (1986)

8) The House in the Middle (1954)
9) It (1927)
1
1
1
1

(2
(3
(4
(5

0) Jam Session (1942)
1) Jaws (1975)
2) Manhattan (1979)
3) Marian Anderson: The Lincoln Memorial
Concert (1939)
) Memphis Belle (1944)
) The Miracle of Morgan’s Creek (1944)
) Miss Lulu Bett (1921)
) National Lampoon’s Animal House
78)
) Planet of the Apes (1968)
) Rose Hobart (1936)
) Serene Velocity (1970)
) The Sound of Music (1965)
) Stormy Weather (1943)
) The Tell-Tale Heart (1953)
) The Thin Blue Line (1988)
) The Thing From Another World (1951)

(b) In keeping with section 106(a) of
the Act, 2 U.S.C. 179(p), the Librarian
shall endeavor to obtain an archival
quality copy for each of these twenty-
five films for the National Film Registry
Collection of the Library of Congress.

10. In subpart A, § 704.33 is added to
read as follows:

(
(
(
(
(
(
(
(
(
(
(
(
(
(
(
(
(
(
(
(
(

14
15
16
17
197
18
19
20
21
22
23
24
25

§704.33 Films Selected for Inclusion in the
National Film Registry in the Library of
Congress for 2002.

(a) The Librarian of Congress, Dr.
James H. Billington, after consultation
with the National Film Preservation
Board, registers these films in the
National Film Registry within the
Library of Congress for 2002:

(1) Alien (1979)

(2) All My Babies (1953)

(3) The Bad and the Beautiful (1952)
(4) Beauty and the Beast (1991)

(5) The Black Stallion (1979)

(6) Boyz N the Hood (1991)
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(7) Theodore Case Sound Test: Gus Visser
and his Singing Duck (1925)
) The Endless Summer (1966)
) From Here to Eternity (1953)
) From Stump to Ship (1930)
) Fuji (1974)
) In the Heat of the Night (1967)
) Lady Windermere’s Fan (1925)
) Melody Ranch (1940)
) The Pearl (1948)
) Punch Drunks (1934)
) Sabrina (1954)
) Star Theatre (1901)
) Stranger Than Paradise (1984)
) This is Cinerama (1952)
) This is Spinal Tap (1984)
) Through Navajo Eyes (series) (1966)
) Why Man Creates (1968)
) Wild and Wooly (1917)
) Wild River (1960)

(b) In keeping with section 106(a) of
the Act, 2 U.S.C. 179(p), the Librarian
shall endeavor to obtain an archival
quality copy for each of these twenty-
five films for the National Film Registry
Collection of the Library of Congress.

(8
(9
(10

(11
(12
(13
(14
(15
(16
(17
(18
(19
(20
(21
(22
(23
(24
(25

James H. Billington,

The Librarian of Congress.

[FR Doc. 03-5958 Filed 3—12—03; 8:45 am]
BILLING CODE 1410-34-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 17
RIN 2900-AJ34

Provision of Drugs and Medicines to
Certain Veterans in State Homes

AGENCY: Department of Veterans Affairs.

ACTION: Final rule.

SUMMARY: This document affirms
amendments to the Department of
Veterans Affairs “Medical” regulations
concerning the provision of drugs and
medicines prescribed by non-VA
physicians for certain veterans who are
permanently housebound or in need of
regular aid and attendance. The
amendments allow prescriptions to be
filled by non-VA pharmacies in state
homes under contract with VA for
filling prescriptions for patients in state
homes. This is consistent with VA’s
special relationship with state homes. It
eliminates duplication of services and
helps to improve timeliness for filling
prescriptions in state homes.

DATES: Effective Date: March 13, 2003.
FOR FURTHER INFORMATION CONTACT: Jeff
Ramirez, Pharmacy Service (119),
Veterans Health Administration,
Department of Veterans Affairs, 810
Vermont Avenue NW., Washington, DC
20420, (202) 273-8428. (This is not a
toll-free number.)

SUPPLEMENTARY INFORMATION: The VA
“Medical” regulations are set forth at 38
CFR Part 17.96. The interim final rule
amending these regulations was
published in the Federal Register on
July 14, 1998 at 63 FR 37779.

We provided a 60-day comment
period that ended September 14, 1998.
We received two comments. One
commenter expressed support. The
other commenter stated that the
eligibility criteria should be liberalized
to only require that a veteran be
“eligible for compensation or pension
benefits.” However, there is a statutory
requirement that a veteran be in receipt
of benefits to qualify for the provision
of drugs and medicines. 38 U.S.C.
1712(d). No change is made based upon
this comment. This commenter also
states that it would be more efficient
and cost-effective to authorize state
homes to purchase prescription drugs
and medicines from local VA suppliers.
No change in the regulation is made
based upon this comment. What the
commenter suggests is what is
happening in those state homes that
have contracts with VA to furnish drugs
off the Federal Supply Schedule at the
same price that VA pays. If other state
homes want access to the Federal
Supply Schedule, they may achieve that
access by contracting with VA. Based on
the rationale set forth in the interim
final rule and in this document we now
affirm as a final rule the changes made
by the interim final rule.

Paperwork Reduction Act

This document contains no provisions
constituting a collection of information
under the Paperwork Reduction Act (44
U.S.C. 3501-3521).

Administrative Procedure Act

This document without any changes
affirms amendments made by an interim
final rule that is already in effect.
Accordingly, we have concluded under
5 U.S.C. 553 that there is good cause for
dispensing with a delayed effective date
based on the conclusion that such
procedure is impracticable,
unnecessary, and contrary to the public
interest.

Unfunded Mandates

The Unfunded Mandates Reform Act
requires, at 2 U.S.C. 1532, that agencies
prepare an assessment of anticipated
costs and benefits before developing any
rule that may result in an expenditure
by State, local, or tribal governments, in
the aggregate, or by the private sector of
$100 million or more in any given year.
This rule would have no consequential
effect on State, local, or tribal
governments.

Regulatory Flexibility Act

The Secretary hereby certifies that
this final rule will not have a significant
economic impact on a substantial
number of small entities as they are
defined in the Regulatory Flexibility
Act, 5 U.S.C. 601-612. This rule will
have only a miniscule effect on any
small entity. Therefore, pursuant to 5
U.S.C. 605(b), this rule is exempt from
the initial and final regulatory flexibility
analysis requirements of §§ 603 and 604.

Catalog of Federal Domestic Assistance
Program Number

The Catalog of Federal Domestic
Assistance program number for this
document is 64.012.

List of Subjects in 38 CFR Part 17

Administrative practice and
procedure, Alcohol abuse, Alcoholism,
Claims, Day care, Dental health, Drug
abuse, Foreign relations, Government
contracts, Grant programs-health, Grant
programs-veterans, Health care, Health
facilities, Health professions, Health
records, Homeless, Medical and dental
schools, Medical devices, Medical
research, Mental health programs,
Nursing homes, Philippines, Reporting
and recordkeeping requirements,
Scholarships and fellowships, Travel
and transportation expenses, Veterans.

Approved: March 3, 2003.
Anthony J. Principi,
Secretary of Veterans Affairs.

PART 17—MEDICAL

Accordingly, the interim final rule
amending 38 CFR part 17 which was
published at 63 FR 37779 on July 14,
1998, is adopted as a final rule without
change.

[FR Doc. 03-6099 Filed 3—12-03; 8:45 am]
BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[FL—82-200309(w); FRL—7466—4]
Approval and Promulgation of

Implementation Plans for Florida:
Withdrawal of Direct Final Rule

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Withdrawal of direct final rule.

SUMMARY: Due to adverse comment, EPA
is withdrawing the direct final rule
published January 27, 2003, (see 68 FR
3817) approving revisions to the Florida
State Implementation Plan. The purpose



11978

Federal Register/Vol. 68, No. 49/ Thursday, March 13, 2003 /Rules and Regulations

of the revision to rule 62—-212.400 was
to correct discrepancies between State
and Federal rule language on
exemptions from Prevention of
Significant Deterioration and to include
additional provisions. EPA stated in the
direct final rule that if EPA received
adverse comment by February 26, 2003,
the rule would be withdrawn and not
take effect. EPA subsequently received
adverse comment. EPA will address the
comment in a subsequent final action
based upon the proposed action
published on January 27, 2003 (see 68
FR 3847). EPA will not institute a
second comment period on this action.
DATES: The direct final rule is
withdrawn as of March 13, 2003.

FOR FURTHER INFORMATION CONTACT:
Heidi LeSane, Air Planning Branch, U.S.
Environmental Protection Agency
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—8960. Phone
number: 404/562-9035; E-mail:
lesane.heidi@epa.gov.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Ozone, Particulate matter,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: March 6, 2003.
J.I. Palmer, Jr.,
Regional Administrator, Region 4.
[FR Doc. 03-6111 Filed 3—12-03; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 62
[Region Il Docket No. NY58-253a, FRL—
7464-8]

Approval and Promulgation of State
Plans for Designated Facilities; New
York

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking direct final
action to approve the State plan
submitted by New York State to
implement and enforce the Emission
Guidelines (EG) for existing small
Municipal Waste Combustion (MWC)
Units. New York’s plan establishes
emission limits and other requirements
for the purpose of reducing toxic air
emissions from small MWC units
throughout the State. New York
submitted its plan to fulfill the

requirements of sections 111(d) and 129

of the Clean Air Act.

DATES: This direct final rule is effective

on May 12, 2003 without further notice,

unless EPA receives adverse comment

by April 14, 2003.

If EPA receives such comment, EPA
will publish a timely withdrawal in the
Federal Register informing the public
that this rule will not take effect.
ADDRESSES: All comments should be
addressed to: Raymond Werner, Chief,
Air Programs Branch, Environmental
Protection Agency, Region II Office, 290
Broadway, New York, New York 10007—
1866.

Copies of the state submittal is
available at the following addresses for
inspection during normal business
hours:

Environmental Protection Agency,
Region II Office, Air Programs Branch,
290 Broadway, 25th Floor, New York,
New York 10007-1866.

New York State Department of
Environmental Conservation, Division
of Air Resources, 625 Broadway, 2nd
Floor, Albany, New York 12233.

FOR FURTHER INFORMATION CONTACT:

Anthony (Ted) Gardella, Air Programs

Branch, Environmental Protection

Agency, 290 Broadway, 25th Floor, New

York, New York 10007-1866, (212) 637—

4249.

SUPPLEMENTARY INFORMATION: The

following table of contents describes the

format for the SUPPLEMENTARY

INFORMATION section:

I. EPA Action
A. What action is EPA taking today?
B. Why is EPA taking this action?
C. Who is affected by New York’s State
plan?
D. How does this approval affect sources
located in Indian Nation Land?
E. How does this approval relate to the
Federal plan?
II. Background
A. What is a State plan?
B. What is a small MWC State plan?
C. Why is EPA requiring New York to
submit a small MWC State plan?
D. What are the requirements for a small
MWC State plan?
III. New York’s State Plan
A. What is contained in the New York
State plan?
B. What approval criteria did we use to
evaluate New York’s State plan?
IV. EPA’s Rulemaking Action
V. Statutory and Executive Order Reviews

1. EPA Action

A. What Action Is EPA Taking Today?

EPA is approving New York’s State
plan, submitted on October 22, 2002, for
the control of air emissions from
existing small Municipal Waste
Combustion (MWC) units throughout

the State, except for those small MWCs
located on Indian Nation land. New
York submitted its plan to fulfill the
requirements of section 111(d) and 129
of the Clean Air Act (CAA). The State
plan adopts and implements the
Emission Guidelines (EG) applicable to
existing small MWCs, and establishes
emission limits and other requirements
for units constructed on or before
August 30, 1999. This approval, once
effective, will make the New York small
MWTC rules included in the State plan
federally enforceable.

B. Why Is EPA Taking This Action?

EPA has evaluated New York’s small
MWC State plan for consistency with
the CAA, EPA guidelines and policy.
EPA has determined that New York’s
State plan meets all requirements and
therefore, EPA is approving New York’s
State plan to implement and enforce the
EG applicable to existing small MWCs.

C. Who Is Affected by New York’s State
Plan?

New York’s State plan regulates all
the units designated by the EG for
existing small MWCs which
commenced construction on or before
August 30, 1999 and which have the
capacity to combust at least 35 tons per
day of municipal solid waste or refuse-
derived fuel but no more than 250 tons
per day of municipal solid waste or
refuse-derived fuel. If the owner or
operator of a small MWC made changes
after June 6, 2001, that meet the
definition of modification or
reconstruction for subpart AAAA (New
Source Performance Standards for New
Small Municipal Waste Combustion
Units) of 40 CFR part 60, the small
MWC unit becomes subject to subpart
AAAA and the State plan no longer
applies to that unit.

D. How Does This Approval Affect
Sources Located in Indian Nation Land?

New York’s State plan does not cover
units located in Indian Nation Land.
Therefore, any units located in Indian
Nation Land will be subject to the
Federal plan, subpart JJJ of 40 CFR part
62, promulgated on January 31, 2003
(see 68 FR 5144).

E. How Does This Approval Relate to the
Federal Plan?

The Federal plan is applicable to
small MWC units located in Indian
Nation Land and units throughout New
York for which there is no approved
State plan. Therefore, until this
approval action becomes effective, small
MWC units within New York State’s
jurisdiction are subject to the Federal
plan. Upon approval of New York’s
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State plan, small MWC units within the
State of New York’s jurisdiction will be
subject to New York’s State plan as of
the effective date of this action and the
Federal plan will no longer apply.

II. Background
A. What Is a State Plan?

Section 111 of the CAA, “Standards of
Performance for New Stationary
Sources,” authorizes EPA to set air
emissions standards for certain
categories of sources. These standards
are called New Source Performance
Standards (NSPS). When a NSPS is
promulgated for new sources, section
111(d) also requires that EPA publish an
EG applicable to the control of the same
pollutant from existing (or designated)
facilities. States with designated
facilities must then develop a State plan
to adopt the EG into the State’s body of
regulations. States must also include in
their State plan other requirements,
such as inventories, legal authority, and
public participation documentation, to
demonstrate their ability to enforce the
State plans.

B. What Is a Small MWC State Plan?

A small MWC State plan is a State
plan, as described above, that controls
air pollutant emissions from existing
small incinerators with a combustion
design capacity of 35 to 250 tons per
day of municipal solid waste or refuse
derived fuel that commenced
construction on or before August 30,
1999.

C. Why Is EPA Requiring New York To
Submit a Small MWC State Plan?

When EPA developed the NSPS for
small MWCs, we simultaneously
developed the EG to control air
emissions from existing small MWCs
(see 62 FR 76378, December 6, 2000).
Under section 129 of the CAA, the EG
is not federally enforceable; therefore,
section 129 of the CAA also requires
states to submit to EPA for approval
State plans that implement and enforce
the EG. These State plans must be at
least as protective as the EG, and they
become federally enforceable upon
approval by EPA.

The procedures for adopting and
submitting State plans are located in 40
CFR part 60, subpart B. If a state fails
to have an approvable plan in place by
December 6, 2001, the EPA is required
to promulgate a Federal plan to
establish requirements for those sources
not under an EPA-approved State plan.
Even though EPA promulgated the
Federal plan on January 31, 2003, New
York’s State plan is approvable since it
was deemed at least as protective as the

standards set in the EG. New York has
developed and submitted a State plan,
as required by section 111(d) of the
CAA, to gain Federal approval to
implement and enforce the small MWC
EG.

D. What Are the Requirements for a
Small MWC State Plan?

A section 111(d) State plan submittal
must meet the requirements of 40 CFR
part 60, subpart B, §§60.23 through
60.26, and 40 CFR part 60, subpart
BBBB (see 62 FR 76378, December 6,
2000). Subpart B contains the
procedures for the adoption and
submittal of State plans. This subpart
addresses public participation, legal
authority, emission standards and other
emission limitations, compliance
schedules, emission inventories, source
surveillance, and compliance assurance
and enforcement requirements.

EPA promulgated the EG as 40 CFR
part 60, subpart BBBB on December 6,
2000. Subpart BBBB contains the
technical requirements for existing
small MWCs and applies to units that
commenced construction on or before
August 30, 1999. A state will generally
address the small MWC technical
requirements by adopting by reference
subpart BBBB. The section 111(d) state
plan is required to be submitted within
one year of the EG promulgation date,
i.e. by December 6, 2001. Prior to
submittal to EPA, the State must make
available to the public the State plan
and provide opportunity for public
comment.

III. New York’s State Plan

A. What Is Contained in the New York
State Plan?

On October 22, 2002, the New York
State Department of Environmental
Conservation (NYSDEC) submitted its
section 111(d) State plan for
implementing EPA’s EG for existing
small MWC units located in New York
State.

New York has adopted by reference
the requirements of the EG in Part 200
of Title 6 of the New York Code of Rules
and Regulations (6NYCRR) of the State
of New York, entitled “General
Provisions” and in Subpart 219-1 of
6NYCRR entitled “Incineration-General
Provisions” and Subpart 219-8 of
6NYCRR entitled “Emission Guidelines
and Compliance Times for Small
Municipal Waste Combustion Units
Constructed on or before August 30,
1999.” These amended regulations
became effective on October 18, 2002.
By incorporating the EG by reference
into Part 200, NYSDEC has the authority
to include them as applicable within

Subpart 219-8, which addresses the
applicability of the various Part 219
(New York’s incineration rules)
requirements. Part 219 now includes the
new requirements incorporated from the
EG, as well as the necessary compliance
schedules and necessary definition
changes required for the transformation
of emission guidelines into a State plan.
As aresult, the Part 219 requirements
are enforceable by New York and
become federally enforceable once the
State plan is approved by EPA.

New York’s State plan contains the
following:

(1) A demonstration of the State’s
legal authority to implement the section
111(d) State plan;

(2) State rules adopted into 6NYCRR
Parts 200 and 219 as the mechanism for
implementing and enforcing the State
plan;

(3) An inventory of three known small
MWTC facilities, including eight small
MWC units, along with an inventory of
their air pollutant emissions;

(4) Emission limits that are as
protective as the EG;

(5) Enforceable compliance schedules
incorporated into Part 219, New York’s
incineration rule. For Class I Units,
compliance dates vary from three years
from the effective date of EPA’s
approval of New York’s State plan to not
later than December 6, 2005, whichever
is earlier. For Class II Units, compliance
dates vary from one year from the
effective date of EPA’s approval of New
York’s State plan to not later than
December 6, 2005, whichever is earlier.

(6) Testing, monitoring, reporting and
recordkeeping requirements for the
designated facilities;

(7) Records of the public hearing on
the State plan; and,

(8) Provisions for annual state
progress reports to EPA on
implementation of the State plan.

B. What Approval Criteria Did We Use
To Evaluate New York’s State Plan?

EPA reviewed New York’s State plan
for approval against the following
criteria: 40 CFR 60.23 through 60.26 ,
“Subpart B—Adoption and Submittal of
State Plans for Designated Facilities;”
and 40 CFR 60.1600 through 60.1940,
“Subpart BBBB—Emission Guidelines
and Compliance Times for Small
Municipal Waste Combustion Units
Constructed on or Before August 30,
1999.”

IV. EPA’s Rulemaking Action

The EPA has determined that New
York’s State plan meets all the
applicable approval criteria and,
therefore, EPA is approving, through
direct final rulemaking action, New
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York State’s sections 111(d) and 129
State plan for small MWGs.

The EPA is publishing this rule
without prior proposal because the
Agency views this as a noncontroversial
submittal and anticipates no adverse
comments. However, in the proposed
rules section of this Federal Register
publication, EPA is publishing a
separate document that will serve as the
proposal to approve the SIP revision
should adverse comments be filed. This
rule will be effective May 12, 2003
without further notice unless the
Agency receives adverse comments by
April 14, 2003.

If the EPA receives adverse
comments, then EPA will publish a
timely withdrawal in the Federal
Register informing the public that the
rule will not take effect. EPA will
address all public comments in a
subsequent final rule based on the
proposed rule. The EPA will not
institute a second comment period on
this action. Any parties interested in
commenting must do so at this time.

V. Statutory and Executive Order
Reviews

Executive Order 12866: Regulatory
Planning and Review

The Office of Management and Budget
(OMB) has exempted this regulatory
action from Executive Order 12866,
entitled ‘“Regulatory Planning and
Review.”

Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions.

This rule will not have a significant
impact on a substantial number of small
entities. Therefore, because the Federal
approval does not create any new
requirements, I certify that this action
will not have a significant economic
impact on a substantial number of small
entities.

Unfunded Mandates Reform Act

Under sections 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”’), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to state,

local, or tribal governments in the
aggregate; or to the private sector, of
$100 million or more. Under section
205, EPA must select the most cost-
effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Section 203
requires EPA to establish a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted by the rule.

EPA has determined that the approval
action promulgated does not include a
Federal mandate that may result in
estimated costs of $100 million or more
to either state, commonwealth, local, or
tribal governments in the aggregate, or
to the private sector. This Federal action
approves pre-existing requirements
under state or local law, and imposes no
new requirements. Accordingly, no
additional costs to state,
commonwealth, local, or tribal
governments, or to the private sector,
result from this action.

Executive Order 13132: Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by state
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the states, on the relationship
between the national government and
the states, or on the distribution of
power and responsibilities among the
various levels of government.”

Under section 6(b) of Executive Order
13132, EPA may not issue a regulation
that has federalism implications, that
imposes substantial direct compliance
costs, and that is not required by statute,
unless the Federal government provides
the funds necessary to pay the direct
compliance costs incurred by state and
local governments, or EPA consults with
state and local officials early in the
process of developing the proposed
regulation. Under section 6(c) of
Executive Order 13132, EPA may not
issue a regulation that has federalism
implications and that preempts state
law, unless the Agency consults with
state and local officials early in the
process of developing the proposed
regulation.

New York’s State plan applies to all
affected sources regardless of whether it
has been identified in its plan.
Therefore, EPA has concluded that this
rulemaking action does not have
federalism implications. It will not

impose substantial direct compliance
costs on state or local governments, nor
will it preempt state law. Thus, the
requirements of sections 6(b) and 6(c) of
the Executive Order do not apply to this
rule.

Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 6, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have “substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
government and Indian tribes.”

This rule does not have tribal
implications. It will not have substantial
direct effects on tribal governments, on
the relationship between the Federal
government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997),
applies to any rule that: (1) Is
determined to be “‘economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This rule is not subject to Executive
Order 13045 because it does not involve
decisions intended to mitigate
environmental health or safety risks.
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National Technology Transfer
Advancement Act

Section 12 of the National Technology
Transfer Advancement Act NTTAA) of
1995 requires Federal agencies to
evaluate existing technical standards
when developing a new regulation. To
comply with NTTAA, EPA must
consider and use “voluntary consensus
standards” (VCS) if available and
applicable when developing programs
and policies unless doing so would be
inconsistent with applicable law or
otherwise impractical.

The EPA believes that VCS are
inapplicable to this action. Today’s
action does not require the public to
perform activities conducive to the use
of VCS.

Congressional Review Act

The Congressional Review Act, 5
U.S.C. section 801 ef seq., as added by
the Small Business Regulatory
Enforcement Fairness Act of 1996,
generally provides that before a rule
may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
United States. EPA will submit a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. section 804(2). This
rule will be effective May 12, 2003
unless EPA receives material adverse
written comments by April 14, 2003.

Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by May 12, 2003.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 62

Environmental protection, Air
pollution control, Intergovernmental
relations, Lead, Reporting and
recordkeeping requirements.

Dated: March 3, 2003.
Jane M. Kenny,
Regional Administrator, Region 2.

Part 62, chapter [, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 62—[AMENDED]

1. The authority citation for part 62
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.
Subpart HH—New York

2. Part 62 is amended by adding new
§62.8107 and an undesignated heading
to subpart HH to read as follows:

Air Emissions From Existing Small
Municipal Waste Combustion Units
With The Capacity To Combust At Least
35 Tons Per Day But No More Than 250
Tons Per Day Of Municipal Solid Waste
Or Refuse Derived Fuel and Constructed
on or Before August 30, 1999.

§62.8107 Identification of plan.

(a) On October 22, 2002, the New
York State Department of
Environmental Conservation submitted
to the Environmental Protection Agency
“Section 111(d)/129 State Plan for
Implementation of Municipal Waste
Combustor Emission Guidelines [Title
40 CFR Part 60, Subparts B and BBBB]”

(b) Identification of sources: The plan
applies to all existing Small Municipal
Waste Combustion Units with the
capacity to combust at least 35 tons per
day but no more than 250 tons per day
of municipal solid waste or refuse
derived fuel and constructed on or
before August 30, 1999.

(c) The effective date for the portion
of the plan applicable to existing
municipal waste combustor units is May
12, 2003.

[FR Doc. 03-5908 Filed 3—12—-03; 8:45 am)]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 271

[FRL-7465-8]

Virginia: Final Authorization of State

Hazardous Waste Management
Program Revision

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Immediate final rule.

SUMMARY: Virginia has applied to EPA
for final authorization of changes to its
hazardous waste program under the
Resource Conservation and Recovery

Act (RCRA). EPA has determined that
these changes satisfy all requirements
needed to qualify for final authorization
and is authorizing Virginia’s changes
through this immediate final action.
EPA is publishing this rule to authorize
the changes without a prior proposal
because we believe this action is not
controversial and do not expect
comments that oppose it. Unless we
receive written comments which oppose
this authorization during the comment
period, the decision to authorize
Virginia’s changes to its hazardous
waste program will take effect. If we
receive comments that oppose this
action, we will publish a document in
the Federal Register withdrawing this
rule before it takes effect, and a separate
document in the proposed rules section
of this Federal Register will serve as a
proposal to authorize the changes.
DATES: This final authorization will
become effective on May 12, 2003,
unless EPA receives adverse written
comment by April 14, 2003. If EPA
receives any such comment, it will
publish a timely withdrawal of this
immediate final rule in the Federal
Register and inform the public that this
authorization will not take effect as
scheduled.

ADDRESSES: Send written comments to
Joanne Cassidy, Mailcode 3WC21,
RCRA State Programs Branch, U.S. EPA
Region III, 1650 Arch Street,
Philadelphia, PA 19103, Phone number:
(215) 814-3381. You may inspect and
copy Virginia’s application from 8:15
a.m. to 4:30 p.m., at the following
addresses: Virginia Department of
Environmental Quality, Division of
Waste Program Coordination, 629 East
Main Street, Richmond, VA 23219,
Phone number: (804) 698—4213, attn:
Robert Wickline, and Virginia
Department of Environmental Quality,
West Central Regional Office, 3019
Peters Creek Road, Roanoke, VA 24015,
Phone number: (540) 562—6872, attn:
Aziz Farahmand, and EPA Region III,
Library, 2nd Floor, 1650 Arch Street,
Philadelphia, PA 19103, Phone number:
(215) 814-5254.

FOR FURTHER INFORMATION CONTACT:
Joanne Cassidy, Mailcode 3WC21,
RCRA State Programs Branch, U.S. EPA
Region III, 1650 Arch Street,
Philadelphia, PA 19103, Phone number:
(215) 814-3381.

SUPPLEMENTARY INFORMATION:

A. Why Are Revisions to State
Programs Necessary?

States which have received final
authorization from EPA under RCRA
section 3006(b), 42 U.S.C. 6926(b), must
maintain a hazardous waste program
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that is equivalent to, consistent with,
and no less stringent than the Federal
program. As the Federal program
changes, States must change their
programs and ask EPA to authorize the
changes. Changes to State programs may
be necessary when Federal or State
statutory or regulatory authority is
modified or when certain other changes
occur. Most commonly, States must
change their programs because of
changes to EPA’s regulations in 40 Code
of Federal Regulations (CFR) parts 124,
260 through 266, 268, 270, 273 and 279.

B. What Decisions Has EPA Made in
This Rule?

EPA concludes that Virginia’s
application to revise its authorized
program meets all of the statutory and
regulatory requirements established by
RCRA. Therefore, we grant Virginia final
authorization to operate its hazardous
waste program with the changes
described in its application for program
revisions. Virginia has responsibility for
permitting treatment, storage, and
disposal facilities (TSDFs) within its
borders and for carrying out the aspects
of the RCRA program described in its
application, subject to the limitations of
the Hazardous and Solid Waste
Amendments of 1984 (HSWA). New
Federal requirements and prohibitions
imposed by Federal regulations that
EPA promulgates under the authority of
HSWA take effect in authorized States
before they are authorized for the
requirements. Thus, EPA will
implement those HSWA requirements
and prohibitions in Virginia, including
issuing HSWA permits, until the State is
granted authorization to do so.

C. What Is the Effect of Today’s
Authorization Decision?

The effect of this decision is that a
facility in Virginia subject to RCRA will
now have to comply with the authorized
Virginia regulatory revisions instead of
the equivalent revised Federal
requirements in order to comply with
RCRA. Virginia has enforcement
responsibilities under its state
hazardous waste program for violations
of its program, but EPA retains its

authority under RCRA sections 3007,
3008, 3013, and 7003, which include,
among others, authority to:

 Perform inspections, and require
monitoring, tests, analyses or reports;

» Enforce RCRA requirements and
suspend or revoke permits; and

» Take enforcement actions regardless
of whether Virginia has taken its own
actions.

This action does not impose
additional requirements on the
regulated community because the
regulations for which Virginia is being
authorized by today’s action are already
effective and are not changed by today’s
action.

D. Why Wasn’t There a Proposed Rule
Before Today’s Rule?

EPA did not publish a proposal before
today’s rule because we view this as a
routine program change and do not
expect comments that oppose this
approval. We are providing an
opportunity for public comment now. In
addition to this rule, in the proposed
rules section of today’s Federal Register
we are publishing a separate document
that proposes to authorize Virginia’s
program changes. If EPA receives
comments which oppose this
authorization that document will serve
as a proposal to authorize such changes.

E. What Happens if EPA Receives
Comments That Oppose This Action?

If EPA receives comments that oppose
this authorization, we will withdraw
this rule by publishing a document in
the Federal Register before the rule
becomes effective. EPA will base any
further decision on the authorization of
Virginia’s program changes on the
proposal mentioned in the previous
paragraph. We will then address all
public comments in a later final rule.
You may not have another opportunity
to comment. If you want to comment on
this authorization, you must do so at
this time.

F. What Has Virginia Previously Been
Authorized for?

Virginia initially received final
authorization on December 4, 1984,

effective December 18, 1984 (49 FR
47391), to implement the RCRA
hazardous waste management program.
EPA granted authorization for changes
to Virginia’s regulatory program on July
31, 2000, effective September 29, 2000
(65 FR 46606).

G. What Changes Are We Authorizing
With Today’s Action?

On September 24, 2002, Virginia
submitted a final complete program
revision application, seeking
authorization of its changes in
accordance with 40 CFR 271.21.
Virginia’s revision application includes
changes to the Federal hazardous waste
program, as published in the Federal
Register from December 6, 1994 through
June 30, 2001, as well as miscellaneous
changes to its previously-authorized
program. We now make an immediate
final decision, subject to receipt of
written comments that oppose this
action, that Virginia’s hazardous waste
program revision satisfies all of the
requirements necessary to qualify for
final authorization. Therefore, EPA
grants Virginia final authorization for
the following program changes:

1. Program Revision Changes for Federal
Rules Published Between December 20,
1994 and June 30, 2001

Virginia seeks authority to administer
the Federal requirements that are listed
in Table 1. Except as noted in the Table,
Virginia incorporates by reference these
Federal provisions, in accordance with
the dates specified in Title 9, Virginia
Administrative Code (9 VAC 20-60-18).
Table 1 lists Virginia’s requirements that
are being recognized as no less stringent
than the analogous Federal
requirements. The Virginia Waste
Management Act (VWMA), enacted by
the 1986 session of the Virginia’s
General Assembly and recodified in
1988 as Chapter 14, Title 10.1, Code of
Virginia, forms the basis of the Virginia
program. The regulatory references are
to Title 9, Virginia Administrative Code
(9 VACQ) effective November 21, 2001.

TABLE 1.—VIRGINIA’S ANALOGS TO THE FEDERAL REQUIREMENTS

Description of Federal requirement (Revision
checklists 1)

Federal Register

Analogous Virginia authority

RCRA Cluster V2

Universal Treatment
Standards for Organic Characteristic Wastes
Newly Listed Waste (Revision Checklist 137).

Testing and Monitoring Activities Amendment | (Revi-

sion Checklist 139).

Standards and Treatment

60 FR 242, 1/3/95

and

60 FR 3089, 1/13/95

Title 9, Virginia Administrative Code (9 VAC) 88§ 20—
60-18 and 20-60-268 A

9 VAC §§20-60-18 and 20-60-260 A
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TABLE 1.—VIRGINIA’S ANALOGS TO THE FEDERAL REQUIREMENTS—Continued

Description of Federal requirement (Revision
checklists 1)

Federal Register

Analogous Virginia authority

Carbamate Production Identification and Listing of
Hazardous Waste (Revision Checklist 140).

Testing and Monitoring Activities Amendment Il (Re-
vision Checklist 141).

Removal of Legally Obsolete Rules (Revision Check-
list 144).

60 FR 7824, 2/9/95
60 FR 19165, 4/17/95
60 FR 25619, 5/12/95
60 FR 17001, 4/4/95

60 FR 33912, 6/29/95

9 VAC §§20-60-18 and 20-60-261 A

9 VAC §§20-60-18 and 20-60-260 A

9 VAC 8§8§20-60-18, 20-60-261 A, 20-60-266 A
and 20-60-270 A

RCRA Cluster VI

Liquids in Landfills lll (Revision Checklist 145)

RCRA Expanded Public Participation (Revision
Checklist 148).

Recovered Oil Exclusion, Correction (Revision
Checklist 150).
Land Disposal Restrictions Phase IN—

Decharacterized Wastewaters, Carbamate Wastes,
and Spent Potliners (Revision Checklist 151).

60 FR 35703, 7/11/95

60 FR 63417, 12/11/95

61 FR 13103, 3/26/96

61 FR 15566, 4/8/96
61 FR 15660, 4/8/96 ...
61 FR 19117, 4/30/96
61 FR 33680, 6/28/96
61 FR 36419, 7/10/96 ....
61 FR 43924, 8/26/96 .
62 FR 7502, 2/19/97

9 VAC §§20-60-18, 20-60-264 A and 20-60-265
A

9 VAC §§20-60-18, 20-60-124 A and 20-60-270
A

9 VAC §§20-60-18 and 20-60-261 A

9 VAC §§20-60-18 and 20-60-268 A

RCRA Cluster VII

Conditionally Exempt Small Quantity Generator Dis-
posal Options Under Subtitle D (Revision Checklist
153).

Organic Air Emission Standards for Tanks, Surface
Impoundments, and Containers (Revision Checklist
154).

Land Disposal Restrictions Phase Illl—Emergency
Extension of the K088 Capacity Variance (Revision
Checklist 155).

Military Munitions Rule (Revision Checklist 156)

Land Disposal Restrictions—Phase
Checklist 157).

Testing and Monitoring Activities Amendment Il (Re-
vision Checklist 158).

Carbamate Production, ldentification and Listing of
Hazardous Waste; Land Disposal Restrictions
(Conformance With the Carbamate Vacatur) (Revi-
sion Checklist 159).

IV (Revision

61 FR 34252, 7/1/96

59 FR 62896, 12/6/94
60 FR 26828, 5/19/95 ....
60 FR 50426, 9/29/95

60 FR 56952, 11/13/95
61 FR 4903, 2/9/96
61 FR 28508, 6/5/96 ...
61 FR 59932, 11/25/96
62 FR 1992, 1/14/97

62 FR 6622, 2/12/97

62 FR 25998, 5/12/97

62 FR 32452, 6/13/97

62 FR 32974, 6/17/97

9 VAC §§20-60-18 and 20-60-261 A

9 VAC §8§20-60-18, 20-60-260 A, 20-60-261 A,
20-60-262 A, 20-60-264 A, 20-60-265 A and
20-60-270 A

9 VAC §§20-60-18 and 20-60-268 A

9 VAC §8§20-60-18, 20-60-260 A, 20-60-261 A,
20-60-262 A, 20-60-263 A, 20-60-264 A, 20—
60-265 A, 20-60-266 A and 20-60-270 A

9 VAC 8§§20-60-18, 20-60-261 A and 20-60-268
A

9 VAC 8§§20-60-18, 20-60-260 A, 20-60-264 A,
20-60-265 A and 20-60-266 A

9 VAC 8§§20-60-18, 20-60-261 A and 20-60-268
A

RCRA Cluster VIl

Land Disposal Restrictions Phase Illl—Emergency
Extension of the K088 National Capacity Variance
(Revision Checklist 160).

Second Emergency Revision of the Land Disposal
Restrictions (LDR) Treatment Standards for Listed
Hazardous Wastes From Carbamate Production
(Revision Checklist 161).

Clarification of Standards for Hazardous Waste Land
Disposal Restriction Treatment Variances (Revi-
sion Checklist 162).

Organic Air Emission Standards for Tanks, Surface
Impoundments, and Containers (Revision Checklist
163).

Kraft Mill Stream Stripper Condensate Exclusion (Re-
vision Checklist 164).

LDR Phase IV—Treatment Standards for Metal
Wastes and Mineral Processing Wastes (Revision
Checklist 167A).

62 FR 37694, 7/14/97

62 FR 45568, 8/28/97

62 FR 64504, 12/5/97

62 FR 64636, 12/8/97

63 FR 18504, 4/15/98

63 FR 28556, 5/26/98

9 VAC §§20-60-18 and 20-60-268 A

9 VAC §§20-60-18 and 20-60-268 A

9 VAC §§20-60-18 and 20-60-268 A

9 VAC 8§8§20-60-18, 20-60-264 A, 20-60-265 A
and 20-60-270 A

9 VAC §§20-60-18 and 20-60-261 A

9 VAC §§20-60-18 and 20-60-268 A
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TABLE 1.—VIRGINIA’S ANALOGS TO THE FEDERAL REQUIREMENTS—Continued

Description of Federal requirement (Revision
checklists 1)

Federal Register

Analogous Virginia authority

LDR Phase IV—Hazardous Soils Treatment Stand-
ards and Exclusions (Revision Checklist 167B).

167C—LDR Phase IV—Corrections (Revision Check-
list 167C).

Mineral Processing Secondary Materials Exclusion
(Revision Checklist 167D).

Bevill Exclusion Revisions and Clarification (Revision
Checklist 167E).

Hazardous Waste Combustors Revised Standards
(Revision Checklist 168).

63 FR 28556, 5/26/98

63 FR 28556, 5/26/98
63 FR 31266, 6/8/98 ...
63 FR 28556, 5/26/98

63 FR 28556, 5/26/98

63 FR 33782, 6/19/98

9 VAC §§20-60-18 and 20-60-268 A
9 VAC §§20-60-18 and 20-60-268 A
9 VAC §20-60-18 and 20-60-261 A

9 VAC §§20-60-18 and 20-60-261 A

9 VAC §20-60-18, 20-60-261 A and 20-60-270 A

RCRA Cluster IX

Petroleum Refining Process
Checklist 169).

Land Disposal Restrictions Phase IV—Zinc Micro-
nutrient Fertilizers, Administrative Stay (Revision
Checklist 170).

Emergency Revision of the Land Disposal Restric-
tions (LDR) Treatment Standards for Listed Haz-
ardous Wastes from Carbamate Production (Revi-
sion Checklist 171).

Land Disposal Restrictions Phase IV—Extension of
Compliance Date for Characteristic Slags (Revi-
sion Checklist 172).

Land Disposal Restrictions; Treatment Standards for
Spent Potliners from Primary Aluminum Reduction
(K088); Final Rule (Revision Checklist 173).

Post-Closure Requirements and Closure Process
(Revision Checklist 174).

HWIR-Media (Revision Checklist 175)

Wastes (Revision

Universal Waste Rule—Technical Amendments (Re-
vision Checklist 176).

Organic Air Emission Standards: Clarification and
Technical Amendments (Revision Checklist 177).
Petroleum Refining Process Wastes—Leachate Ex-

emption (Revision Checklist 178).

Land Disposal Restrictions Phase IV—Technical Cor-
rections and Clarifications to Treatment Standards
(Revision Checklist 179).

Test Procedures for the Analysis of Oil and Grease
and Non-Polar Material (Revision Checklist 180).

63 FR 42110, 8/6/98
63 FR 54356, 10/9/98 .
63 FR 46332, 8/31/98

63 FR 47410, 9/4/98

63 FR 48124, 9/9/98

63 FR 51254, 9/24/98

63 FR 56710, 10/22/98

63 FR 65874, 11/30/98

63 FR 71225, 12/24/98

64 FR 3382, 1/21/99

64 FR 6806, 2/11/99

64 FR 25408, 5/11/99

64 FR 26315, 5/14/99

9 VAC 8§8§20-60-18, 20-60-261 A, 20-60-266 A
and 20-60-268 A
9 VAC §§20-60-18 and 20-60-268 A

9 VAC §§20-60-18 and 20-60-268 A

9 VAC §§20-60-18 and 20-60-268 A

9 VAC §§20-60-18 and 20-60-268 A

9 VAC 8820-60-18, 20-60-264 A, 20-60-265 A
and 20-60-270 A

9 VAC §820-60-18, 20-60-260 A, 20-60-261 A,
20-60-264 A, 20-60-265 A, 20-60-268 A, 20—
60-270 A and 20-60-270 B 14

Note: At 9 VAC 20-60-270 B 14, Virginia clarifies
that the EPA appeal rights and procedures re-
lated to remedial action plan (RAP), as specified
in 40 CFR 270.155, are not incorporated into the
Virginia regulations. Appeals of actions related to
RAPs are governed by Virginia’s Administrative
Process Act, Title 2.2, Chapter 40, §§2.2-4000
through 2.2-4033, Code of Virginia.

9 VAC §20-60-18, 20-60-266 A and 20-60-273 A

9 VAC §§20-60-18, 20-60-262 A, 20-60-264 A
and 20-60-265 A
9 VAC §§20-60-18 and 20-60-261 A

9 VAC §§20-60-18, 20-60-261 A, 20-60-262 A
and 20-60-268 A

9 VAC §§20-60-18 and 20-60-260 A

RCRA Cluster X

Universal Waste Rule: Specific Provisions for Haz-
ardous Waste Lamps (Revision Checklist 181).

Hazardous Air Pollutant Standards for Combustors,
Miscellaneous Units, and Secondary Lead Smelt-
ers; Clarification of BIF Requirements; Technical
Correction to Fast-track Rule (Revision Checklist
182).

Land Disposal Restrictions Phase IV—Technical Cor-
rections (Revision Checklist 183).

Accumulation Time for Waste Water Treatment
Sludges (Revision Checklist 184).

Vacatur of Organobromine Production Waste Listings
(Revision Checklist 185).

64 FR 36466, 7/6/99

64 FR 52828, 9/30/99
64 FR 63209, 11/19/99

64 FR 56469, 10/20/99

65 FR 12378, 3/8/00

65 FR 14472, 3/17/00

9 VAC §§20-60-18, 20-60-260 A, 20-60-261 A,
20-60-264 A, 20-60-265 A, 20-60-268 A, 20—
60-270 A, 20-60-273 A, and 20-60-273 B.3.a

9 VAC §8§20-60-18, 20-60-260 A, 20-60-261 A,
20-60-264 A, 20-60-265 A, 20-60-266 A and
20-60-270 A

9 VAC §8§20-60-18, 20-60-261 A, 20-60-262 A
and 20-60-268 A
9 VAC §§20-60-18 and 20-60-262 A

9 VAC 8§§20-60-18, 20-60-261 A and 20-60-268
A
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TABLE 1.—VIRGINIA’S ANALOGS TO THE FEDERAL REQUIREMENTS—Continued

Description of Federal requirement (Revision

checklists 1)

Federal Register

Analogous Virginia authority

Petroleum Refining Process Wastes—Clarification

(Revision Checklist 187).

65 FR 36365, 6/8/00

A

9 VAC §820-60-18, 20-60-261 A and 20-60-268

RCRA Cluster XI

Hazardous Air Pollutant Standards; Technical correc-

tions (Revision Checklist 188).

Chlorinated Aliphatics Listing and LDRs for Newly

Identified Wastes (Revision Checklist 189).

Land Disposal Restrictions Phase IV—Deferral for

PCBs in Soil (Revision Checklist 190).
Mixed Waste Rule (Revision Checklist 191)

Mixture and Derived-From Rules Revisions (Revision

Checklist 192A).
Land Disposal
Checklist 192B).

Change of Official EPA Mailing Address (Revision

Checklist 193).

Restrictions Correction (Revision

65 FR 42292, 7/10/00
66 FR 24270, 5/14/01
65 FR 67068, 11/8/00

A
65 FR 81373, 12/26/00 .................
66 FR 27218, 5/16/01
66 FR 27266, 5/16/01

66 FR 27266, 5/16/01

66 FR 34374, 6/28/01

9 VAC 8§8§20-60-18, 20-60-261 A, 20-60-264 A
and 20-60-270 A

9 VAC 8§§20-60-18, 20-60-261 A and 20-60-268

9 VAC §§20-60-18 and 20-60-268 A

9 VAC §§20-60-18 and 20-60-266 A
9 VAC §§20-60-18 and 20-60-261 A

9 VAC §§20-60-18 and 20-60-268 A

9 VAC §§20-60-18 and 20-60-260 A

PROJECT XL

Project XL Site-Specific Rulemaking for Merck & Co.,

Inc., Stonewall Plant, Elkton, VA.

62 FR 59621, 10/8/97

9 VAC §§20-60-18, 20-60-264 and 20-60-265 A

1 A Revision Checklist is a document that addresses the specific changes made to the Federal regulations by one or more related final rules
published in the Federal Register. EPA develops these checklists as tools to assist States in developing their authorization applications and in
documenting specific State analogs to the Federal regulations. For more information see EPA’'s RCRA State Authorization Web page at http://

www.epa.gov/epaoswer/hazwaste/state.

2 A “RCRA Cluster” is a set of Revision Checklists for Federal rules promulgated between July 1 and June 30 of any given year.

2. Additional Requirements for
Universal Waste Handlers of Hazardous
Waste Lamps

In the preamble of the July 6, 1999
Universal Waste Rule for hazardous
waste lamps (64 FR 36466 et seq.), EPA
stated that the Agency will consider
authorization of State programs that
include provisions for controlling the
treatment or crushing of universal waste
lamps, if the State program can be
shown to be equivalent to the Federal
prohibition (see p. 36478, column 1).
Virginia has adopted and is seeking
authorization for requirements at 9 VAC
sections 20-60-273.B.3.b and 20-60—
273.B.3.c which allow universal waste
handlers to crush universal waste lamps
at the site of generation in order to
reduce their volume before
transportation. Virginia’s lamp crushing
regulations include technical
requirements for controlling emissions
of hazardous constituents to levels
established by the Federal Occupational
Safety and Health Administration
(OSHA), and specific operational
recordkeeping requirements. EPA has
reviewed Virginia’s universal waste
lamp regulations and has determined
that the State’s requirements are at least
as protective as, and therefore
equivalent to, the Federal prohibition on
the treatment of universal waste lamps.
Therefore, EPA grants Virginia final
authorization for its universal waste

lamp regulations, which provide for
lamp crushing.

3. Miscellaneous Changes

In addition to adopting Federal
program revisions by means of updating
the effective date of the incorporation by
reference of the Code of Federal
Regulations to July 1, 2001, Virginia has
made various additional regulatory
revisions since its first program revision
application. Virginia is seeking
authorization for these miscellaneous
changes, which became effective March
13, 2002. Among these changes, Virginia
reorganized its permit procedures by
deleting Part XI (9 VAC 20-60—-960
through 9 VAC 20-60-1250) and
expanding, as appropriate, the coverage
of 9 VAC 20-60-270. Virginia has also
adopted the Federal provisions of 40
CFR 260.30 and 260.31 at 9 VAC 20-60—
1390 A 2 and 20-60-1390 B
respectively, which provide for a
petition process for waste variances
from classification as a solid waste; and
revised various cross-references,
principally to conform to the deletion of
Part XI. Additional miscellaneous
changes are listed following this
paragraph. Regulatory citations
annotated with an asterisk are deemed
to be more stringent than the Federal
program. EPA has evaluated the
miscellaneous changes described in this
section and has determined that they are
consistent with and no less stringent

than the corresponding Federal
regulations.

Title 9, Virginia Administrative Code (9
VAC) §§20-60-14 B 3 through B6;
20-60-17 A; 20-60-20 through 20—
60-90; 20-60-124 A & B; 20-60-260
B 3 b; 20-60-260 B 8 and B 9; 20—-60—
261 B 5%, 20-60-262 B 4* and 20-60—
262 B 6 and B 7; 20-264 B 5*, 20—60—
264 B 7; 20—-60-264 B 15 a*; 20—-60—
264 B 16; 20-60-264 B 17; 20-60-265
B 6*; 20-60-265 B 7; 20-60-265 B 9;
20-60-265 B 18; 20-60-266 B 3; 20—
60-270 A; 20-60-270 B 5; 20—-60-270
B 6 (except first sentence); 20—60-270
B 7; 20-60-270 B 8; 20-60-270 B 9
introductory paragraph; 20-60-279 B
9 a*; 20-60-270 B 9 b; 20-60-270 B
10*; 20-60-270 B 11*; 20-60-270 B
12*; 20-60-270 B 13; 20-60-273 B 2;
20-60-315 B & C; 20-60-315 H; 20—
60-328 A through D; 20-60-1410 A
and B; 20-60-1420 B and C; 20-60—
1430; and 20-60-1435.

A further discussion of Virginia’s
miscellaneous regulatory changes is
found in the following authorization
revision application documents for
Virginia: (1) “Demonstration of
Adequate Authority for Virginia
Hazardous Waste Management Program
Revisions from Program Revision I
through June 30, 2001: Program
Revision IT” and (2) “Program
Description, Revision II, 2002.”
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H. Where Are the Revised Virginia
Rules Different From the Federal Rules?

Virginia’s hazardous waste program
contains several provisions which are
more stringent than the RCRA program
as codified in the July 1, 2001 edition
of title 40 of the Code of Federal
Regulations (CFR). These more stringent
provisions are part of the Federally-
authorized program and are, therefore,
Federally-enforceable. The specific
more stringent provisions are noted in
Section G.3.

I. Who Handles Permits After This
Authorization Takes Effect?

After authorization, Virginia will
issue permits for all the provisions for
which it is authorized and will
administer the permits it issues. EPA
will continue to administer any RCRA
hazardous waste permits or portions of
permits which it issued prior to the
effective date of this authorization. Until
such time as formal transfer of EPA
permit responsibility to Virginia occurs
and EPA terminates its permit, EPA and
Virginia agree to coordinate the
administration of permits in order to
maintain consistency. EPA will not
issue any additional new permits or
new portions of permits for the
provisions listed in Section G after the
effective date of this authorization. EPA
will continue to implement and issue
permits for HSWA requirements for
which Virginia is not yet authorized.

J. How Does Today’s Action Affect
Indian Country (18 U.S.C. 115) in
Virginia?

Virginia is not seeking authority to
operate its program on Indian lands,
since there are no Federally-recognized
Indian Lands in Virginia.

K. What Is Codification and Is EPA
Codifying Virginia’s Hazardous Waste
Program as Authorized in This Rule?

Codification is the process of placing
the State’s statutes and regulations that
comprise the State’s authorized
hazardous waste program into the Code
of Federal Regulations. EPA does this by
referencing the authorized State rules in
40 CFR part 272. EPA reserves the
amendment of 40 CFR part 272, subpart
VV, for this authorization of Virginia’s
program changes until a later date.

L. Statutory and Executive Order
Reviews

Statutory and Executive Order Reviews

This rule only authorizes hazardous
waste requirements pursuant to RCRA
3006 and imposes no requirements
other than those imposed by State law
(see SUPPLEMENTARY INFORMATION,

Section A. Why are Revisions to State
Programs Necessary?). Therefore, this
rule complies with applicable executive
orders and statutory provisions as
follows.

1. Executive Order 12866: Regulatory
Planning Review

The Office of Management and Budget
has exempted this rule from its review
under Executive Order (EO) 12866.

2. Paperwork Reduction Act

This rule does not impose an
information collection burden under the
Paperwork Reduction Act.

3. Regulatory Flexibility Act

After considering the economic
impacts of today’s rule on small entities
under the Regulatory Flexibility Act, I
certify that this rule will not have a
significant economic impact on a
substantial number of small entities.

4. Unfunded Mandates Reform Act

Because this rule approves pre-
existing requirements under state law
and does not impose any additional
enforceable duty beyond that required
by state law, it does not contain any
unfunded mandate or significantly or
uniquely affect small governments, as
described in the Unfunded Mandates
Reform Act.

5. Executive Order 13132: Federalism

EO 13132 does not apply to this rule
because it will not have federalism
implications (i.e., substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government).

6. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

EO 13175 does not apply to this rule
because it will not have tribal
implications (i.e., substantial direct
effects on one or more Indian tribes, on
the relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes).

7. Executive Order 13045: Protection of
Children from Environmental Health &
Safety Risks

This rule is not subject to EO 13045
because it is not economically
significant and it is not based on health
or safety risks.

8. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This rule is not subject to EO 13211
because it is not a significant regulatory
action as defined in EO 12866.

9. National Technology Transfer
Advancement Act

EPA approves State programs as long
as they meet criteria required by RCRA,
so it would be inconsistent with
applicable law for EPA, in its review of
a State program, to require the use of
any particular voluntary consensus
standard in place of another standard
that meets the requirements of RCRA.
Thus, Section 12(d) of the National
Technology Transfer and Advance Act
does not apply to this rule.

10. Congressional Review Act

EPA will submit a report containing
this rule and other information required
by the Congressional Review Act (5
U.S.C. 801 et seq.) to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication in the
Federal Register. A major rule cannot
take effect until 60 days after it is
published in the Federal Register. This
action is not a “major rule” as defined
by 5 U.S.C. 804(2). This action will be
effective on May 12, 2003.

List of Subjects in 40 CFR Part 271

Environmental protection,
Administrative practice and procedure,
Confidential business information,
Hazardous waste, Hazardous waste
transportation, Indian lands,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements.

Authority: This action is issued under the
authority of sections 2002(a), 3006 and
7004(b) of the Solid Waste Disposal Act as
amended, 42 U.S.C. 6912(a), 6926, 6974(b).

Dated: March 5, 2003.
Thomas Voltaggio,

Acting Regional Administrator, EPA Region
111

[FR Doc. 03-6109 Filed 3—12—-03; 8:45 am]
BILLING CODE 6560-50—P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 2 and 25

[ET Docket No. 00-258 and IB Docket No.
99-81; FCC 03-16]

Advanced Wireless Service

AGENCY: Federal Communications
Commission.
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ACTION: Final rule.

SUMMARY: This document reallocate
portions of the frequency band currently
used by the Mobile-Satellite Service
(MSS) to provide additional spectrum
for Fixed and Mobile Services, and deny
Cellular Telecommunications and
Internet Association’s petition for
reconsideration. This action furthers the
Commission’s efforts to identify and
reallocate spectrum that can be used to
promote the development and
deployment of advanced wireless
services, including those commonly
associated with “3G” wireless
applications.

DATES: Effective April 14, 2003.

FOR FURTHER INFORMATION CONTACT:
Jamison Prime, Office of Engineering
and Technology, (202) 418-7474.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Third
Report and Order and Memorandum
Opinion and Order, ET Docket No. 00—
258 and IB Docket No. 99-81, FCC 03—
16, adopted January 29, 2003, and
released February 10, 2003. The full text
of this document is available for
inspection and copying during regular
business hours in the FCC Reference
Center (Room CY-A257), 445 12th
Street, SW., Washington, DC 20554. The
complete text of this document also may
be purchased from the Commission’s
copy contractor, Qualex International,
445 12th Street, SW., Room, CY-B402,
Washington, DC 20554. The full text
may also be downloaded at:
www.fcc.gov. Alternative formats are
available to persons with disabilities by
contacting Brian Millin at (202) 418—
7426 or TTY (202) 418-7365.

Summary of the Third Report and
Order and Memorandum Opinion and
Order

1. In the Third Report and Order, the
Commission reallocated 30 megahertz of
spectrum in the 2 GHz MSS band for
Fixed and Mobile services on a primary
basis and preserved the remaining 40
megahertz of spectrum for Mobile-
Satellite Service (MSS) at this time. The
Commission reallocated 15 megahertz
from the MSS uplink band, specifically
the 1990-2000 MHz and 2020-2025
MHz band segments, and 15 megahertz
from the MSS downlink band,
specifically the 2165-2180 MHz band
segment. We modified the Table of
Allocations to provide for Fixed and
Mobile services in these bands on a co-
primary basis. In addition, we also
modified footnotes NG 156 and NG 168
of the U.S. Table of Frequency
Allocations, concerning Fixed and
Mobile service status in bands shared

with MSS, to reflect the revised MSS
bands. The Commission created two
new non-Federal Government footnotes
that make incumbent BAS and cable
television relay service operations that
are secondary to MSS also secondary to
new Fixed and Mobile services after
prescribed cut-off dates. Finally, we
conclude that some abandoned 2 GHz
spectrum recently recaptured as a result
of the initial MSS milestone review will
be reassigned to the authorized MSS
operators that remain when we
complete the initial milestone review.

2. The 30 megahertz of spectrum that
was reallocated from MSS comes from
two sources: 14 megahertz of spectrum
that was not assigned to any of the MSS
licensees and 16 megahertz of spectrum
(of the 21 megahertz) that had been
abandoned at the time the Third R&O
was adopted, as a result of MSS
licensees not meeting initial milestones.
The International Bureau has cancelled
three MSS authorizations, thereby
recapturing 21 megahertz of spectrum.
Sixteen megahertz of this recaptured
spectrum, as well as the 14 megahertz
of unassigned spectrum, will be
reallocated immediately for Fixed and
Mobile services. Relying on unassigned
and abandoned spectrum as the basis for
the reallocation is least disruptive to the
MSS licensees. Further, the initial MSS
milestone review, which is not yet
completed, has already made available
an additional 5 megahertz of abandoned
spectrum that we are not reallocating for
new services. We note that the MSS
entities have asserted the need for
access to more than 3.5 megahertz of
spectrum in each band for their Selected
Assignments. We thus conclude that the
public interest would be served by
redistributing abandoned 2 GHz
spectrum recently recaptured as a result
of the initial MSS milestone review,
above the 16 megahertz being
reallocated, to the authorized MSS
operators that remain when we
complete the initial milestone review.
Thus, it is possible that more than 5
megahertz of abandoned spectrum may
be available for redistribution when the
initial MSS milestone review is
completed. We further note that the
MSS milestone review is an ongoing
process that spans several years, and it
is possible that not all currently
authorized MSS networks will be
deployed. As we previously stated in 2
GHz MSS R&O0, 65 FR 59140, Oct. 4,
2000, we have not established nor do we
do so here any policy or rule regarding
the use of additional abandoned
spectrum that may result after future
MSS milestone reviews are completed.
Instead, we will evaluate whether to

redistribute such spectrum or make it
available to new entrants after
achievement of each of our system
implementation milestones.

3. Because we are revising the
allocated spectrum for MSS and
modifying the amount of spectrum that
will constitute a Selected Assignment,
we have also modified how Selected
Assignments are to be located in the
revised MSS bandwidth. In the 2 GHz
MSS R&0O, we have determined that the
MSS band plan would be divided into
equal segments based on the number of
licensed MSS systems. This incremental
spacing approach allows MSS licensees
to identify Selected Assignments
working from either the bottom or the
top of the band without requiring
assignments to be selected in sequential
order. In order to maintain this
flexibility, the plan for each band will
be based on dividing the revised MSS
allocation in each band by the number
of MSS licensees remaining when we
complete the initial MSS milestone
review. Thus, MSS licensees will
choose Selected Assignments as an
integer multiple of this amount from
either band edge. We have modified,
pursuant to section 316 of the
Communications Act, 47 U.S.C. 316,
and consistent with our decisions here,
the 2 GHz MSS authorizations to
increase the amount of spectrum for
Selected Assignments, to require that a
Selected Assignment be located within
the revised MSS allocation, and to
require that a Selected Assignment be
chosen such that the band edge of the
assignment is an integer multiple of the
revised value from the band edge. We
have also delegated authority to the
International Bureau to issue revised
authorizations, consistent with the
decisions in this Third Report and
Order, when the initial milestone
review is completed. When the
authorizations are modified, the MSS
entities, can follow current procedures
for notifying the Commission of their
Selected Assignments and their
selections will be put on public notice.

4. In deciding which segments of the
MSS spectrum should be reallocated for
Fixed and Mobile services, we recognize
that the record is split on whether we
should reallocate spectrum that overlaps
the global MSS allocation, which
consists of paired 30 megahertz bands at
1980-2110 MHz and 2170-2200 MHz.
The U.S. MSS allocation, which consists
of two paired 35 megahertz bands,
overlaps 20 megahertz of the
international allocation in the lower
uplink band (1990-2010 MHz) and all of
the 30 megahertz of the international
allocation in the upper downlink band
(2170-2200 MHz). After careful
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consideration of the record, we
conclude that, on balance, the benefits
to the public of providing additional
spectrum for Fixed and Mobile services
that overlaps the international 2 GHz
MSS band outweigh the impact on MSS.
Our decision is to reallocate MSS
spectrum in a way that will allow new
entrants to take advantage of economies
of scale in developing and deploying
new services while maintaining
sufficient international MSS spectrum.

5. In the 1990-2025 MHz band, we
have reallocated from the current MSS
allocation a 10 megahertz block at 1990—
2000 MHz, which is contiguous with the
existing Broadband PCS allocation at
1930-1990 MHz, and a 5 megahertz
block at 2020-2025 MHz. Because the
10 megahertz block is contiguous with
the Broadband PCS band, this spectrum
could provide needed growth spectrum
for PCS providers, as well as facilitate
new AWS equipment development and
deployment. This reallocation will
reduce by 10 megahertz the current 20
megahertz available for the international
MSS uplink allocation. While we
recognize that globally harmonized
spectrum is an important resource, we
share Cellular Telecommunications and
Internet Association’s concerns
regarding potential interference to
existing PCS operations at 1930—1990
MHz. We believe that in this instance,
these interference concerns outweigh
the benefits of increased global
harmonized spectrum. We find that we
can accommodate the international
needs of 2 GHz MSS licensees in the
remaining 10 megahertz (uplink) + 20
megahertz (downlink) of overlapping
international spectrum. Not all of the
eight authorized MSS networks will be
deployed, not all of the proposed MSS
networks will be providing global
service, and most MSS licensees
propose to operate throughout the
currently allocated band (2000-2020
MHz). The remaining MSS entities will
be able to adapt their frequency use
within the U.S. to the remaining
allocated spectrum (2000-2020 MHz),
and use any spectrum within the
international allocation (1980-2010
MHz) outside the U.S. Any newly
authorized MSS networks could be built
to accommodate the revised MSS
allocation, assuming that sharing with
incumbent MSS licensees is possible.
We conclude that our decision to reduce
the amount of globally harmonized MSS
spectrum that will be available in the
United States is appropriate at this time
and consistent with the current
spectrum requirements for the global
portion of the 2 GHz MSS industry.
Despite this action, we remain cognizant

and supportive of the benefits of global
spectrum harmonization, when
appropriate.

6. In the 2165—2200 MHz band, we
balanced the MSS and terrestrial
services needs by reallocating a 15
megahertz block at 2165-2180 MHz.
This reallocation will minimize the
impact on MSS, as all of the remaining
20 megahertz domestic allocation will
overlap with the current international
MSS downlink allocation—and, thus, 30
of the 40 megahertz of remaining MSS
spectrum will overlap with the global
allocation. We believe that MSS
licensees should not be significantly
impaired in providing satellite services
in this band. We note that, as a result
of our previous decision in this docket,
45 megahertz of contiguous spectrum,
from 2110-2155 MHz, will be available
for AWS. We also have proposed to
make the adjacent bands at 2155-2160
and 2160-2165 MHz available for AWS.
We note that our decision here to
reallocate the adjacent MSS spectrum at
2165—-2180 MHz is consistent with the
majority of the AWS proponents who
favor reallocating MSS spectrum
adjacent to the 2110-2165 MHz band.
Contiguous spectrum would make it
easier to accommodate multiple
licensees using larger spectrum blocks
throughout this band. Further, a flexible
allocation at 2110-2165 MHz would
overlap to a large extent the
international allocation for a terrestrial
component of advanced services at
2110-2170 MHz and thus will promote
the timely introduction of new
equipment and services in this
spectrum.

7. As a consequence of our decision
to reallocate the 1990-2000/2020-2025/
2165-2180 MHz bands, we note that
coordination of satellite and terrestrial
use with Canada and Mexico will be
necessary. Finally, we are not reaching
decisions here on several other issues
raised in the Further Notice, 66 FR
47618, September 13, 2001, such as the
consolidation of MSS assignments and
BAS and FS relocation issues. We will
address those issues in further
proceedings. We note, for example, that
relocating incumbent BAS operations in
the 1990-2025 MHz band will be further
complicated by our decision here. As
we stated in the Further Notice when
discussing possible reallocation of
spectrum in the 1990-2025 MHz band,
the relocation of BAS from any portion
of the band would be shared between
new MSS entrants and other new
entrants in the band. Although we
conclude that this principle would
apply as a consequence of our
reallocation decision, we will address
fully BAS relocation issues in a future

separate proceeding. We intend to
address the relocation issues well in
advance of the September 6, 2003,
expiration of the initial two-year
mandatory negotiation period for Phase
1 of the relocation plan between MSS
and BAS.

8. This Second Memorandum Opinion
and Order addresses a petition for rule
making filed by CTIA on May 18, 2001,
requesting that the 2 GHz MSS bands be
reallocated for other uses (such as
terrestrial wireless services) and also
asking that the Commission withhold
grant of 2 GHz MSS licenses. In the
Further Notice, we granted the petition
insofar as we proposed to reallocate 10—
14 megahertz of spectrum for AWS, and
denied it insofar as it requested
reallocation of the entire 2 GHz MSS
band and delaying of the licensing of
MSS systems in the band. We stated that
our actions in the Further Notice would
better serve the public with respect to
these issues and was consistent with the
International Bureau’s granting of the
MSS licenses on July 17, 2001. In its
petition for reconsideration, CTIA
claims we made an error by acting on
its petition without first placing it on
public notice, and asks that we vacate
our decision to reject its petition for
rulemaking, place the petition on public
notice, and consider it ab initio. CTIA
also claims that we failed to articulate
a reasoned decision for rejecting its
request and, further, that we could not
reasonably rely on the grant of the MSS
licenses because that action prejudged
our consideration of CTIA’s petition.

9. Although we did not place CTIA’s
petition on public notice, our decision
in that regard did not prejudice CTIA.
We note that various parties filed
responsive comments addressing
reallocation of the entire 2 MSS GHz
band in IB Docket No. 99-81, which
demonstrates that the public was
provided the opportunity to submit
comment on the reallocation question
raised by CTIA’s petition, and did so.
Moreover, the Commission has already
raised and duly considered this
reallocation question. The same day the
Commission adopted the Further Notice
that considered the reallocation of some
MSS spectrum, it initiated a separate
proceeding to explore whether MSS
licensees should be afforded additional
flexibility. Together, these proceedings
explored the larger issue of MSS use
that is also reflected in CTIA’s petition.
The Third R&O we adopted concludes
that a portion of the MSS spectrum
should be reallocated to support AWS,
but rejects a complete reallocation of the
band. Accordingly, CTIA’s original
petition for rule making is now moot,
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and we deny its petition for
reconsideration.

Final Regulatory Flexibility Analysis

10. As required by the Regulatory
Flexibility Act (RFA)?® an Initial
Regulatory Flexibility Analysis (IRFA)
was incorporated in the Notice of
Proposed Rulemaking and Order
(NPRM),2 as well as the Memorandum
Opinion and Order and Further Notice
of Proposed Rule Making (Further
NPRM).3 The Commission sought
written public comments on the
proposals in the NPRM and Further
NPRM, including comment on each
IRFA. This present Final Regulatory
Flexibility Analysis (FRFA) conforms to
the RFA.4

Need for, and Objectives of, the Third
Report and Order

11. The Third Report and Order
(Third R&0O) continues our efforts to
allocate spectrum that can be used for
the provision of advanced wireless
services (AWS) to the public, which in
turn supports our obligations under
Section 706 of the 1996
Telecommunication Act® and, more
generally, serves the public interest by
promoting rapid and efficient radio
communication facilities.

12. The Third R&O discusses the need
for spectrum allocations of sufficient
size and with particular characteristics
so as to allow for the provision of AWS.
Specifically, it evaluates spectrum that
was formerly allocated to the Mobile-
Satellite Service (MSS). The
Commission previously concluded that
2 GHz MSS licensees could operate
using a smaller amount of spectrum
than that which had previously been
allocated. The Third R&O allocates
spectrum for fixed and mobile services
(which could be made available for

1See 5 U.S.C. 603. The RFA (codified at 5 U.S.C.
601-612) has been amended by the Small Business
Regulatory Enforcement Fairness Act of 1996
(SBREFA), Pub. L. 104-121, Title II, 110 Stat. 857
(1996).

2 Amendment of Part 2 of the Gommission’s Rules
to Allocate Spectrum Below 3 GHz for Mobile and
Fixed Services to Support the Introduction of New
Advanced Wireless Services, Including Third
Generation Wireless Systems, ET Docket No. 00—
258, Notice of Proposed Rulemaking and Order, 16
FCC Red 596 (2001), 66 FR 18740, April 11, 2001.

3 Amendment of Part 2 of the Commission’s Rules
to Allocate Spectrum Below 3 GHz for Mobile and
Fixed Services to Support the Introduction of New
Advanced Wireless Services, including Third
Generation Wireless Systems, ET Docket No. 00—
258, ET Docket No. 95-18, and IB Docket No. 99—
81, Memorandum Opinion and Order, 66 FR 47518,
September 13, 2001, and Further Notice of
Proposed Rule Making, 16 FCC Rcd 16043 (2001),
66 FR 47618, September 13, 2001.

4 See 5 U.S.C. 604.

5 Section 706 of the Communications Act of 1934,
as amended, codified at 47 U.S.C. 157.

AWS) in the 1990-2000 MHz, 2020—
2025 MHz, and 2165-2180 MHz bands.

Summary of Significant Issues Raised
by Public Comments in Response to the
IRFA

13. There were no comments filed
that specifically addressed the rules and
policies proposed in the IRFA.

Description and Estimate of the Number
of Small Entities to Which the Rules
Will Apply

14. The RFA directs agencies to
provide a description of, and, where
feasible, an estimate of, the number of
small entities that may be affected by
the rules adopted herein.6 The RFA
generally defines the term “small
entity”” as having the same meaning as
the terms ‘“small business,” “small
organization,” and ‘‘small governmental
jurisdiction.” 7 In addition, the term
“small business” has the same meaning
as the term ““small business concern”
under the Small Business Act.8 A
“small business concern” is one which:
(1) Is independently owned and
operated; (2) is not dominant in its field
of operation; and (3) satisfies any
additional criteria established by the
Small Business Administration (SBA).®

15. A small organization is generally
“any not-for-profit enterprise which is
independently owned and operated and
is not dominant in its field.” 10
Nationwide, as of 1992, there were
approximately 275,801 small
organizations.!! “Small governmental
jurisdiction” generally means
“governments of cities, counties, towns,
townships, villages, school districts, or
special districts, with a population of
less than 50,000.” 12 As of 1992, there
were approximately 85,006
governmental entities in the United
States.13 This number includes 38,978
counties, cities, and towns; of these,
37,566, or 96%, have populations of

65 U.S.C. 604(a)(3).

75 U.S.C. 601(6).

85 U.S.C. 601(3) (incorporating by reference the
definition of “small-business concern” in the Small
Business Act, 15 U.S.C. 632). Pursuant to 5 U.S.C.
601(3), the statutory definition of a small business
applies “unless an agency, after consultation with
the Office of Advocacy of the Small Business
Administration and after opportunity for public
comment, establishes one or more definitions of
such term which are appropriate to the activities of
the agency and publishes such definition(s) in the
Federal Register.”

915 U.S.C. 632.

105 U.S.C. 601(4).

11 Department of Commerce, U.S. Bureau of the
Census, 1992 Economic Census, Table 6 (special
tabulation of data under contract to Office of
Advocacy of the U.S. Small Business
Administration).

125 U.S.C. 601(5).

137.S. Dept. of Commerce, Bureau of the Census,
1992 Census of Governments.”

fewer then 50,000.1¢ The Census Bureau
estimates that this ratio is
approximately accurate for all
governmental entities. Thus, of the
85,006 governmental entities, we
estimate that 81,600 (96%) are small
entities.

Radiotelephone Operators. The
Commission has not developed service
rules for AWS spectrum, nor has it
attempted to categorize potential
licensees for this spectrum. However,
because many of the comments we
received in support of our efforts to
allocate spectrum for AWS were
submitted by commercial
radiotelephone operators and because
licensees of AWS-like bands in other
countries include incumbent
commercial radiotelephone operators,
we believe that there is a high
likelihood that the class of AWS
licensees may ultimately consist of one
or more radiotelephone operator.
Therefore, we examine this category in
greater depth. The SBA has developed
a small business size standard for small
businesses in the category “Cellular and
Other Wireless Telecommunications.” 15
Under that SBA category, a business is
small if it has 1,500 or fewer
employees.1® According to the Bureau
of the Census, only twelve firms from a
total of 1238 cellular and other wireless
telecommunications firms operating
during 1997 had 1,000 or more
employees.1” Therefore, even if all
twelve of these firms were cellular
telephone companies, nearly all cellular
carriers were small businesses under the
SBA'’s definition. In addition, we note
that there are 1807 cellular licenses;
however, a cellular licensee may own
several licenses. According to the most
recent Trends in Telephone Service
data, 858 carriers reported that they
were engaged in the provision of either
cellular service, Personal
Communications Service (PCS), or
Specialized Mobile Radio telephony
services, which are placed together in
that data. We have estimated that 291 of
these are small under the SBA small
business size standard.!® Accordingly,
based on this data, we estimate that not
more than 291 radiotelephone operators

14]d.

1513 CFR 121.201, North American Industry
Classification System (NAICS) code 513322.

16 Id.

17U.S. Department of Commerce, U.S. Census
Bureau, 1997 Economic Census, Information—
Subject Series, Establishment and Firm Size, Table
5—Employment Size of Firms Subject to Federal
Income Tax at 64, NAICS code 513322 (October
2000).

18 See Trends in Telephone Service, Industry
Analysis and Technology Division, Wireline
Communications Bureau, Table 5.3, page 5-5 (May
2002).
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would be affected by a decision to make
additional spectrum available for AWS.

Geostationary, Non-Geostationary
Orbit, Fixed Satellite, or Mobile Satellite
Service Operators (including 2 GHz MSS
systems). The Commission has not
developed a definition of small entities
applicable to geostationary or non-
geostationary orbit, fixed-satellite or
mobile-satellite service operators. The
SBA has developed a small business
size standard for Satellite
Telecommunications Carriers, which
consists of all such companies having
$12.5 million or less in annual
receipts.19 In addition, a second SBA
size standard for Other
Telecommunications includes “facilities
operationally connected with one or
more terrestrial communications
systems and capable of transmitting
telecommunications to or receiving
telecommunications from satellite
systems,” 20 and also has a size standard
of annual receipts of $12.5 million or
less. According to Census Bureau data
for 1997, there were 324 firms in the
category Satellite Telecommunications,
total, that operated for the entire year.2?
Of this total, 273 firms had annual
receipts of $5 million to $9,999,999 and
an additional 24 firms had annual
receipts of $10 million to $24,999,990.22
Thus, under this size standard, the
majority of firms can be considered
small. In addition, according to Census
Bureau data for 1997, there were 439
firms in the category Satellite
Telecommunications, total, that
operated for the entire year.23 Of this
total, 424 firms had annual receipts of
$5 million to $9,999,999 and an
additional 6 firms had annual receipts
of $10 million to $24,999,990.24 Thus,
under this second size standard, the
majority of firms can be considered
small.

1913 CFR 121.201, North American Industry
Classification System (NAICS) code 517410
(formerly 513340).

20 Id. NAICS code 517910 (formerly 513390).
21U.S. Census Bureau, 1997 Economic Census,
Subject Series: Information, “Receipt Size of Firms
Subject to Federal Income Tax: 1997,” Table 4,

NAICS code 517410 (issued Oct. 2000).

22]d,

231.S. Census Bureau, 1997 Economic Census,
Subject Series: Information, “Receipt Size of Firms
Subject to Federal Income Tax: 1997,” Table 4,
NAICS code 517910 (issued Oct. 2000).

24]d.

Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

16. The Third R&0 addresses the
possible use of frequency bands below
3 GHz to support the introduction of
new AWS, but does not propose service
rules. Thus, the item contains no new
reporting, recordkeeping, or other
compliance requirements.

Steps Taken To Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

17. The RFA requires an agency to
describe any significant alternatives that
it has considered in developing its
approach, which may include the
following four alternatives (among
others): “(1) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance and reporting requirements
under the rule for such small entities;
(3) the use of performance rather than
design standards; and (4) an exemption
from coverage of the rule, or any part
thereof, for such small entities.” 25

18. Providing spectrum to support the
introduction of new advanced mobile
and fixed terrestrial wireless services is
critical to the continuation of
technological advancement. First and
foremost, the Commission believes that
providing for expanded use of the
frequency bands identified in the Third
R&O in order to allow for a wide range
of voice, data, and broadband services
over a variety of mobile and fixed
networks will provide substantial new
opportunities for small entities,
including (but not limited to) small
entities that are radiotelephone
operators.

19. In prior decisions, we determined
that MSS operations could exist within
a 40 megahertz allocation, and this
spectrum is not at issue in the current
proceeding. Instead, the Third R&O
addresses the use of 30 megahertz of
abandoned MSS spectrum (i.e. spectrum
available for reallocation because
licensees either failed to satisfy
Commission rules pertaining to system
construction or because they voluntarily
relinquished their authorizations). For
this spectrum, we contrast the public
benefits of the allocation of AWS and
the potential that small entities will be

255 U.S.C. 603(c)(1)-(c)(4).

involved in the provision of AWS with
the likelihood that, at the time of MSS
system implementation, no small
businesses will be providing MSS. For
this reason, we believe that the
reallocation of spectrum from MSS in
the Third R&0O will actually provide
small entities with opportunities that
would have otherwise been unavailable.

Report to Congress

20. The Commission will send a copy
of the Third Report and Order including
this FRFA, in a report to be sent to
Congress pursuant to the Congressional
Review Act.26 In addition, the
Commission will send a copy of the
Third Report and Order, including this
FRFA, to the Chief Counsel for
Advocacy of the SBA. A copy of the
Third Report and Order and FRFA (or
summaries thereof) will also be
published in the Federal Register.2”

List of Subjects

47 CFR Part 2
Communications equipment.

47 CFR Part 25

Communications equipment,
Satellites.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

Rule Changes

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR parts 2 and
25 to read as follows:

PART 2—FREQUENCY ALLOCATIONS
AND RADIO TREATY MATTERS;
GENERAL RULES AND REGULATIONS

1. The authority citation for part 2
continues to read as follows:

Authority: 47 U.S.C. 154, 302a, 303, and
336, unless otherwise noted.

2. Section 2.106 is amended as
follows:

a. Revise pages 48 and 49 of the Table.

b. In the list of non-Federal
Government (NG) footnotes, revise
footnotes NG156 and NG168 and add
footnotes NG177 and NG178.

The revisions and additions read as
follows:
BILLING CODE 6712-01-P

26 See 5 U.S.C. 801(a)(1)(A).
27 See 5 U.S.C. 604(b).
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* * * * *

Non-Federal Government (NG)
Footnotes

* * * * *

NG156 The band 2000-2020 MHz is
also allocated to the fixed and mobile
services on a primary basis for facilities
where the receipt date of the initial
application was prior to June 27, 2000,
and on a secondary basis for all other
initial applications. Not later than
September 6, 2010, the band 2000-2020
MHez is allocated to the fixed and mobile
services on a secondary basis.

* * * * *

NG168 The band 2180-2200 MHz is
also allocated to the fixed and mobile
services on a primary basis for facilities
where the receipt date of the initial
application was prior to January 16,
1992, and on a secondary basis for all
other initial applications. Not later than
September 6, 2010, the band 2180-2200
MHez is allocated to the fixed and mobile
services on a secondary basis.

* * * * *

NG177 In the bands 1990-2000 MHz
and 2020-2025 MHz, where the initial
filing date for facilities in the fixed and
mobile services was prior to June 27,
2000, said facilities shall operate on a
primary basis and all later-applied-for
facilities shall operate on a secondary
basis to Advanced Wireless Services.
Not later than September 6, 2010, all
such facilities in the bands 1990-2000
MHz and 2020-2025 MHz shall operate
on a secondary basis to Advanced
Wireless Services.

NG178 In the band 2165-2180 MHz,
where the initial filing date for facilities
in the fixed and mobile services was
prior to January 16, 1992, said facilities
shall operate on a primary basis and all
later-applied-for facilities shall operate
on a secondary basis to Advanced
Wireless Services. Not later than
September 6, 2010, all such facilities in
the band 2165-2180 MHz shall operate
on a secondary basis to Advanced

Wireless Services.
* * * * *

PART 25—SATELLITE
COMMUNICATIONS

3. The authority citation for part 25
continues to read as follows:

Authority: 47 U.S.C. 701-774. Interprets or
applies sections 4, 301, 302, 303, 307, 309
and 332 of the Communications Act, as
amended, 47 U.S.C. Sections 154, 301, 302,
303, 307, 309 and 332, unless otherwise
noted.

4. Section 25.201 is amended by
revising the definition for “2 GHz
Mobile-Satellite Service” to read as
follows:

§25.201 Definitions.
* * * * *

2 GHz Mobile Satellite Service. A
mobile-satellite service that operated in
the 2000-2020 MHz and 2180-2200
MH?z frequency bands, or in any portion
thereof.

* * * * *

5. Section 25.202 is amended by
revising paragraph (a)(4)(ii) to read as
follows:

§25.202 Frequencies, frequency tolerance
and emission limitations.

(a] * * %

(4) * * %

(ii) The following frequencies are
available for use by the 2 GHz Mobile-
Satellite Service: 2000—2020 MHz: User-
to-Satellite Link; 2180-2200 MHz:
Satellite-to-User Link.

* * * * *

[FR Doc. 03—6039 Filed 3—12—-03; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 03-587; MB Docket No. 02-127; RM—
10449]

Radio Broadcasting Services;
Roundup, MT

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Audio Division, at the
request of William J. Edwards, allots
Channel 248A at Roundup, Montana, as
the community’s first local FM service.
Channel 248A can be allotted to
Roundup, Montana, in compliance with
the Commission’s minimum distance
separation requirements with a site
restriction of 1.08 km (0.6 miles)
northeast of Roundup. The coordinates
for Channel 248A at Roundup, Montana,
are 46—26-58 North Latitude and 108—
31-44 West Longitude. The Canadian
government has concurred in this
allotment. A filing window for Channel
248A at Roundup, MT, will not be
opened at this time. Instead, the issue of
opening this allotment for auction will
be addressed by the Commission in a
subsequent Order.

DATES: Effective April 18, 2003.

FOR FURTHER INFORMATION CONTACT:
Deborah Dupont, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket No. 02-127,
adopted February 26, 2003, and released

March 4, 2003. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Information
Center, Portals II, 445 12th Street, SW.,
Room CY-A257, Washington, DC 20554.
The complete text of this decision may
also be purchased from the
Commission’s duplicating contractor,
Qualex International, Portals II, 445
12th Street, SW., Room CY-B402,
Washington, DC, 20554, (202) 863—2893,
facsimile (202) 863—2898, or via e-mail
qualexint@aol.com.

List of Subjects in 47 CFR part 73

Radio, Radio broadcasting.

Part 73 of title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.
§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Montana, is amended
by adding Roundup, Channel 248A.
Federal Communications Commaission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 03-6095 Filed 3—12-03; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 03-586; MM Docket No. 01-227, RM—
10255]

Radio Broadcasting Services; Reydon,
OK

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Audio Division, at the
request of Katherine Pyeatt, allots
Channel 264C2 to Reydon, Oklahoma,
as the community’s first local aural
broadcast service. See 66 FR 48108,
September 18, 2001. Channel 264C2 can
be allotted to Reydon in compliance
with the Commission’s minimum
distance separation requirements,
provided there is a site restriction of
29.9 kilometers (18.6 miles) south of
Reydon. The reference coordinates for
Channel 264C2 at Reydon are 35-23-11
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North Latitude and 99-52-38 West
Longitude. A filing window for Channel
264C2 at Reydon, Oklahoma, will not be
opened at this time. Instead, the issue of
opening a filing window for this
channel will be addressed by the
Commission in a subsequent order.

DATES: Effective April 18, 2003.

ADDRESSES: Federal Communications
Commission, 445 Twelfth Street, SW.,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Rolanda F. Smith, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket Nos. 01-227,
adopted February 26, 2003, and released
March 4, 2003. The full text of this
Commission decision is available for
inspection and copying during regular
business hours at the FCC’s Reference
Information Center, Portals II, 445
Twelfth Street, SW., Room CY-A257,
Washington, DC 20554. The complete
text of this decision may also be
purchased from the Commission’s
duplicating contractor, Qualex
International, Portals II, 445 12th Street,
SW., Room CY-B402, Washington, DC
20554, telephone 202-863-2893,
facsimile 202—863-2898, or via e-mail
qualexint@aol.com.

List of Subjects in 47 CFR Part 73
Radio, Radio broadcasting.

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Oklahoma, is
amended by adding Reydon, Channel
264C2.

Federal Communications Commission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 03-6094 Filed 3—12—03; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 021122286-3036-02; |.D.
030703A]

Fisheries of the Exclusive Economic
Zone Off Alaska; Pollock in Statistical
Area 610 of the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMFS is prohibiting directed
fishing for pollock in Statistical Area
610 of the Gulf of Alaska (GOA). This
action is necessary to prevent exceeding
the B season allowance of the pollock
total allowable catch (TAC) for
Statistical Area 610 of the GOA.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), March 11, 2003, through
1200 hrs, A.l.t., August 25, 2003.

FOR FURTHER INFORMATION CONTACT:
Mary Furuness, 907-586—-7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

The B season allowance of the pollock
TAC in Statistical Area 610 of the GOA
is 2,894 metric tons (mt) as established
by the final 2003 harvest specifications
for groundfish of the GOA (68 FR 9924,
March 3, 2003). In accordance with
§679.20(a)(5)(iii)(B) the Administrator,
Alaska Region, NMFS (Regional
Administrator) hereby reduces the B
season pollock TAC by 1,228 mt, the
amount of the harvest previously taken
in excess of the A season pollock
allowance in Statistical Area 610. The B
season allowance of pollock TAC in
Statistical Area 610 is 1,666 mt (2,894
mt minus 1,228 mt).

In accordance with § 679.20(d)(1)(i),
the Regional Administrator has
determined that the B season allowance
of the pollock TAC in Statistical Area
610 has been reached. Therefore, the
Regional Administrator is establishing a
directed fishing allowance of 1,466 mt,
and is setting aside the remaining 200

mt as bycatch to support other
anticipated groundfish fisheries. In
accordance with §679.20(d)(1)(iii), the
Regional Administrator finds that this
directed fishing allowance will soon be
reached. Consequently, NMFS is
prohibiting directed fishing for pollock
in Statistical Area 610 of the GOA.

Maximum retainable amounts may be
found in the regulations at § 679.20(e)
and (f).

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
contrary to the public interest. This
requirement is contrary to the public
interest as it would delay the closure of
the fishery, lead to exceeding the TAC,
and therefore reduce the public’s ability
to use and enjoy the fishery resource.

The AA also finds good cause to
waive the 30—day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by section
679.20 and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: March 7, 2003.
Richard W. Surdi,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 03-6103 Filed 3-10-03; 2:27 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 021122286-3036-02; 1.D.
030703B]

Fisheries of the Exclusive Economic
Zone Off Alaska; Pollock in Statistical
Area 630 of the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMFS is prohibiting directed
fishing for pollock in Statistical Area
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630 of the Gulf of Alaska (GOA). This
action is necessary to prevent exceeding
the B season allowance of the pollock
total allowable catch (TAC) for
Statistical Area 630 of the GOA.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), March 10, 2003, through
1200 hrs, A.Lt., August 25, 2003.

FOR FURTHER INFORMATION CONTACT:
Mary Furuness, 907-586—7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

The B season allowance of the pollock
TAC in Statistical Area 630 is 1,031
metric tons (mt) as established by the
final 2003 harvest specifications for
groundfish of the GOA (68 FR 9924,
March 3, 2003). In accordance with
§679.20(a)(5)(iii)(B) the Administrator,

Alaska Region, NMFS (Regional
Administrator) hereby reduces the B
season pollock TAC by 174 mt, the
amount of the harvest previously taken
in excess of the A season pollock
allowance in Statistical Area 630. The B
season allowance of pollock TAC in
Statistical Area 630 is 857 mt (1,031 mt
minus 174 mt).

In accordance with §679.20(d)(1)(i),
the Regional Administrator has
determined that the B season allowance
of the pollock TAC in Statistical Area
630 is necessary as incidental catch to
support other anticipated groundfish
fisheries. Consequently, the Regional
Administrator establishes the B season
directed fishing allowance as zero. In
accordance with §679.20(d)(1)(iii), the
Regional Administrator finds that this
directed fishing allowance will soon be
reached. Consequently, NMFS is
prohibiting directed fishing for pollock
in Statistical Area 630 of the GOA.

Maximum retainable amounts may be
found in the regulations at § 679.20(e)
and ().

Classification

This action responds to the best
available information recently obtained

from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
contrary to the public interest. This
requirement is contrary to the public
interest as it would delay the closure of
the fishery, lead to exceeding the TAC,
and therefore reduce the public’s ability
to use and enjoy the fishery resource.

The AA also finds good cause to
waive the 30—day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by section
679.20 and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: March 7, 2003.
Richard W. Surdi,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 03—6104 Filed 3—10-03; 2:27 pm]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 1230

[No. LS-02-15]

Pork Promotion, Research, and
Consumer Information Program:
Submission of Information

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: Pursuant to the Pork
Promotion, Research, and Consumer
Information Act of 1985 (Act) and the
Pork Promotion, Research, and
Consumer Information Order (Order)
issued thereunder, this proposed rule
would add a section to the regulations
that implement the Order to require
remitters of pork checkoff assessments,
upon request by the Department of
Agriculture (USDA), to submit to the
Agricultural Marketing Service (AMS)
the names, addresses, and any other
information deemed necessary to
identify persons from whom
assessments were collected. This action
is necessary in order to obtain the
information necessary to conduct a
survey of eligible producers and
importers no earlier than June 2003 to
determine if they favor a referendum on
the Pork Checkoff Program. AMS agreed
to conduct a survey as part of a
settlement of litigation against USDA
filed by the Michigan Pork Producers
Association (MPPA) and the National
Pork Producers Council. The
information that would be collected
through this action would be used to
establish the total number of pork
producers and importers that would be
utilized in determining whether the 15
percent threshold requirement
contained in the Act for conducting a
referendum has been met.

DATES: Written comments on this

proposed rule must be received by May
12, 2003.

ADDRESSES: Send copies of comments to
Kenneth R. Payne, Chief; Marketing
Programs Branch, Room 2638-S;
Livestock and Seed Program;
Agricultural Marketing Service, USDA;
STOP-0251; 1400 Independence
Avenue, SW.; Washington, DC 20250—
0251. Comments may also be sent by e-
mail to porkcomments@usda.gov or by
fax to 202/720-1125. State that your
comments refer to Docket No. LS-02—
15. Comments received may be
inspected at this location between 8
a.m. and 4:30 p.m., Monday through
Friday, except holidays, or on the
Internet at www.ams.usda.gov/Isg/mpb/
rp-pork.htm.

Pursuant to the Paperwork Reduction
Act of 1995 (44 U.S.C. chapter 35)(PRA),
also send comments regarding the
merits of the burden estimate, ways to
minimize the burden, including through
the use of automated collection
techniques or other forms of information
technology, or any other aspect of this
collection of information to the above
address. Comments concerning the
information collection requirements
contained in this proposed rule should
also be sent to the Offices of Information
and Regulatory Affairs, Office of
Management and Budget, New
Executive Office Building, 725 17th
Street, NW., Room 725, Washington, DC
20503, Attention: Desk Officer for
Agriculture.

FOR FURTHER INFORMATION CONTACT:
Kenneth R. Payne, Chief, Marketing
Programs Branch on 202/720-1115, fax
202/720-1125, or by e-mail at
kenneth.payne@usda.gov.

SUPPLEMENTARY INFORMATION:

Executive Order 12866 and 12988 and
Regulatory Flexibility Act and the
Paperwork Reduction Act

The Office of Management and Budget
has waived the review process required
by Executive Order 12866 for this
action.

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. It is not intended to
have a retroactive effect. The Act states
that the statute is intended to occupy
the field of promotion and consumer
education involving pork and pork
products and of obtaining funds thereof
from pork producers and that the
regulation of such activity (other than a
regulation or requirement relating to a
matter of public health or the provision

of State or local funds for such activity)
that is in addition to or different from
the Act may not be imposed by a State.
The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under

§ 1625 of the Act, a person subject to an
Order may file a petition with the
Secretary stating that such Order, a
provision of such Order or an obligation
imposed in connection with such Order
is not in accordance with law; and
requesting a modification of the Order
or an exemption from the Order. Such
person is afforded the opportunity for a
hearing on the petition. After the
hearing, USDA would rule on the
petition. The Act provides that the
district court of the United States in the
district in which the person resides or
does business has jurisdiction to review
USDA'’s determination, if a complaint is
filed not later than 20 days after the date
such person receives notice of such
determination.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA)(5
U.S.C. 601 et seq.), AMS has considered
the economic effect of this proposed
action on small entities. The purpose of
RFA is to fit regulatory actions to the
scale of businesses subject to such
actions in order that small businesses
will not be unduly burdened. The
National Pork Board (Board), which
receives the pork checkoff assessments,
estimated that in calendar year 2001,
there were approximately 3,173 entities
that remitted pork checkoff assessments.
Many of these entities which include
packers, auction markets, county fairs,
and individual pork producers should
be classified as small entities under the
criteria established by the Small
Business Administration (SBA)(13 CFR
121.201). SBA defines small agricultural
producers as those having annual
receipts of less than $750,000, small
agricultural service firms as those whose
annual receipts are less than $5 million,
and small meat packers as those that
have less than 500 employees.

This proposed rule would require,
upon request by USDA, remitters of
pork checkoff assessments to submit to
AMS the names, addresses, and any
other information deemed necessary to
identify persons from whom
assessments were collected. This
information would be available from
existing records. The information
collection requirements, as discussed
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below, would be minimal. It is
anticipated that much of the required
information would be able to be
submitted electronically and would not
be a significant burden. Accordingly,
AMS has determined that this proposed
rule will not have a significant
economic impact on a substantial
number of small business entities.

Paperwork Reduction Act

In accordance with the OMB
regulation (5 CFR part 1320) that
implements the PRA (44 U.S.C. chapter
35), the information collection
requirements are being submitted to
OMB for approval.

Title: Pork Promotion, Research, and
Consumer Information Program:
Submission of Information.

OMB Number: 0581-new collection.

Expiration Date of Approval: 3 years
from date of approval.

Type of Request: Approval of new
information collection.

Abstract: The purpose of this
proposed rule is to add a section to the
regulations that implement the Order
that would require remitters of pork
checkoff assessments, upon request by
USDA, to submit to AMS the names,
addresses, and any other information
deemed necessary to identify persons
from whom assessments were collected.
There is no form to fill out. The
necessary information to be submitted
either electronically, e-mail, facsimile,
or by mail may done so in any format
or style.

Based on estimates provided by the
Board, there are approximately 3,173
entities that remitted pork checkoff
assessments in calendar year 2001.

It is anticipated that many of these
entities maintain their records
electronically and have a person on staff
to operate and manage their computer
system. The only costs that would be
incurred by these entities in complying
with this request would be the labor
hours required to retrieve the pertinent
information from the computer system
and transmit it electronically to AMS.
AMS estimates the time required to
complete this task to be 1 hour per
respondent at a cost of $20 per hour.

For those entities that rely on an
outside contractor to manage their
computer system, there may be a one-
time fee incurred for having the
contractor retrieve the necessary
information from the system and
transmit it electronically to AMS. AMS
estimates the time required to complete
this task to be 2 hours per respondent
at a cost of $50 per hour.

For those entities that do not maintain
their records electronically, it is
anticipated that such entities would

review their paper records, compile the
necessary information, and submit it to
AMS via facsimile or mail. AMS
estimates the time required to complete
this task to be 4 hours per respondent

at a cost of $20 per hour. AMS estimates
the total cost in complying with this
request would be $241,320.

In this proposed rule, information
collection requirements include the
following:

(1) Electronic submission of
information by entities that have
personnel on staff to operate and
manage their computer system.

Estimate of Burden: The public
reporting burden for this collection of
information is estimated to average 1
hour per response.

Respondents: Packers, auction
markets, county fairs, and individual
producer entities.

Estimated Number of Respondents:
271.

Estimated Number of Responses per
Respondent: 1.

Estimated Total Annual Burden on
Respondents: 271 hours.

Total Cost: $5,420.

(2) Electronic submission of
information by entities that rely on an
outside contractor to manage their
computer system.

Estimate of Burden: The public
reporting burden for this collection of
information is estimated to average 2
hours per response.

Respondents: Packers, auction
markets, county fairs, and individual
producer entities.

Estimated Number of Respondents:
187.

Estimated Number of Responses per
Respondent: 1.

Estimated Total Annual Burden on
Respondents: 374 hours.

Total Cost: $18,700.

(3) Submission of information by
those entities that do not maintain their
records electronically.

Estimate of Burden: The public
reporting burden for this collection of
information is estimated to average 4
hours per response.

Respondents: Packers, auction
markets, county fairs, and individual
producer entities.

Estimated Number of Respondents:
2,715.

Estimated Number of Responses per
Respondent: 1.

Estimated Total Annual Burden on
Respondents: 10,860 hours.

Total Cost: $217,200.

Comments are invited on: (1) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information would have

practical utility; (2) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information
including the validity of the
methodology and assumptions used; (3)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (4) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology.

OMB is required to make a decision
concerning the collection of information
contained in this rule between 30 days
and 60 days after publication. Therefore,
a comment to OMB is best assured of
being considered if OMB receives it
within 30 days after publication.

Background

The Act (7 U.S.C. 4801-4819)
approved December 23, 1985,
authorized the establishment of a
national pork promotion, research, and
consumer information program. The
final Order establishing a pork
promotion, research, and consumer
information program was published in
the September 5, 1986, issue of the
Federal Register (51 FR 31898; as
corrected, at 51 FR 36383 and amended
at 53 FR 1909, 53 FR 30243, 56 FR 4,

56 FR 51635, 60 FR 29963, 61 FR 29002,
62 FR 26205, 63 FR 45936, 64 FR 44643,
66 FR 67071, 67 FR 47474, and 67 FR
58320) and assessments began on
November 1, 1986. The program was
funded by an initial assessment rate of
0.25 percent of the market value of all
porcine animals marketed in the United
States and on imported porcine animals
with an equivalent assessment on pork
and pork products. However, that rate
was increased to 0.35 percent effective
December 1, 1991 (56 FR 51635), to 0.45
percent effective September 3, 1995 (60
FR 29963), and was decreased to 0.40
percent effective September 30, 2002 (67
FR 58320).

Section 1230.80 of the Order requires
each person that is responsible for
collecting or remitting any assessment
under § 1230.71(b) to report the quantity
and market value of the animal subject
to assessment, the amount of assessment
collected, the month the assessment was
collected, the State where the animal
was produced, and ““Such other
information as may be required by
regulations * * *” Accordingly, to
assist AMS in its administration and
oversight of the Pork Checkoff Program,
particularly in conducting activities
such as surveys and referendums, a new
section would be added to the
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regulations that would require remitters
of pork checkoff assessments, upon
request by USDA, to submit to AMS the
names, addresses, and any other
information deemed necessary to
identify persons from whom
assessments were collected.

As part of a settlement between USDA
and MPPA, et al., USDA agreed to
conduct a survey of eligible producers
and importers (no earlier than June
2003) to determine whether 15 percent
of eligible producers and importers
favor a referendum on the Pork Checkoff
Program. The information that would be
collected through this action may be
used to establish the total number of
pork producers that would be utilized in
determining whether the 15 percent
threshold requirement contained in the
Act for conducting a referendum has
been met. Further, the information
could be used in subsequent referenda
to determine the number of eligible
producers.

List of Subjects in 7 CFR Part 1230

Administrative practice and
procedure, Advertising, Agricultural
research, Marketing agreement, Meat
and meat products, Pork and pork
products.

For the reasons set forth in the
preamble, it is proposed that 7 CFR part
1230 be amended as follows:

PART 1230—PORK PROMOTION,
RESEARCH, AND CONSUMER
INFORMATION

1. The authority citation for 7 CFR
part 1230 continues to read as follows:

Authority: 7 U.S.C. 4801-4819.

2. Section 1230.121 would be added
to read as follows:

§1230.121 Submission of Information.

Pursuant to the provisions of
§1230.80, at the request of the
Secretary, each person responsible for
collecting and remitting assessments to
the Board, shall submit the names,
addresses, and any other information
deemed necessary to identify persons
from whom assessments were collected
to the Department.

Dated: March 11, 2003.
A.]. Yates,

Administrator, Agricultural Marketing
Service.

[FR Doc. 03-6163 Filed 3—11-03; 12:59 pm]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 94
[Docket No. 00—-080-2]

Availability of Evaluation Related to
Hog Cholera (Classical Swine Fever)
Status of East Anglia

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Notice of availability and
request for comments.

SUMMARY: We are advising the public
that an evaluation has been prepared by
the Animal and Plant Health Inspection
Service concerning the hog cholera
(classical swine fever) status of East
Anglia, a region of England that
includes the counties of Essex, Norfolk,
and Suffolk, and the related disease
risks associated with importing animals
and animal products into the United
States from East Anglia. This evaluation
will be used as a basis for determining
whether to relieve certain prohibitions
and restrictions on the importation of
pork and pork products and swine into
the United States from East Anglia. We
are making this evaluation available to
the public for review and comment.
DATES: We will consider all comments
that we receive on or before May 12,
2003.

ADDRESSES: You may submit comments
by postal mail/commercial delivery or
by e-mail. If you use postal mail/
commercial delivery, please send four
copies of your comment (an original and
three copies) to: Docket No. 00-080-2,
Regulatory Analysis and Development,
PPD, APHIS, Station 3C71, 4700 River
Road Unit 118, Riverdale, MD 20737—
1238. Please state that your comment
refers to Docket No. 00—080-2. If you
use e-mail, address your comment to
regulations@aphis.usda.gov. Your
comment must be contained in the body
of your message; do not send attached
files. Please include your name and
address in your message and “Docket
No. 00—080-2"" on the subject line.

You may read any comments that we
receive on the evaluation in our reading
room. The reading room is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue
SW., Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 690-2817
before coming.

APHIS documents published in the
Federal Register, and related

information, including the names of
organizations and individuals who have
commented on APHIS dockets, are
available on the Internet at http://
www.aphis.usda.gov/ppd/rad/
webrepor.html.

FOR FURTHER INFORMATION CONTACT: Dr.
Charisse Cleare, Senior Staff
Veterinarian, National Center for Import
and Export, VS, APHIS, 4700 River
Road Unit 38, Riverdale, MD 20737—
1231; (301) 734—4928.

SUPPLEMENTARY INFORMATION:

Background

The regulations in 9 CFR part 94
(referred to below as the regulations)
govern the importation of certain
animals and animal products into the
United States in order to prevent the
introduction of various animal diseases,
including rinderpest, foot-and-mouth
disease, African swine fever, hog
cholera (classical swine fever), and
swine vesicular disease. These are
dangerous and destructive
communicable diseases of ruminants
and swine. Section 94.9 of the
regulations restricts the importation into
the United States of pork and pork
products from regions where hog
cholera is known to exist. Section 94.10
of the regulations, with certain
exceptions, prohibits the importation of
swine that originate in or are shipped
from or transit any region in which hog
cholera is known to exist. The
regulations in §§ 94.9(a) and 94.10(a)
provide that hog cholera exists in all
regions of the world except for certain
regions listed in those sections.

In an interim rule effective August 4,
2000, and published in the Federal
Register on September 20, 2000 (65 FR
56774-56775, Docket No. 00-080-1), we
amended the regulations by removing
East Anglia (a region of England that
includes Essex, Norfolk, and Suffolk
counties) from the lists of regions
considered to be free of hog cholera.
That action was necessary because hog
cholera had been confirmed in this
region. The effect of the interim rule
was to restrict the importation of pork
and pork products and to prohibit the
importation of swine into the United
States from East Anglia.

Although we removed East Anglia
from the list of regions considered to be
free of hog cholera, we recognized that
Great Britain’s Ministry of Agriculture,
Fisheries and Food, now part of the
Department for Environment, Food, and
Rural Affairs, immediately responded to
the detection of hog cholera by initiating
measures to eradicate the disease. We
stated that we intended to reassess the
situation in the region at a future date
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in accordance with Office International
des Epizooties standards, and that as
part of that reassessment process, we
would consider all comments received
regarding the interim rule.

Additionally, we stated that the future
assessment would enable us to
determine whether it was necessary to
continue to prohibit the importation of
swine and to restrict the importation of
pork and pork products from East
Anglia, or whether we could restore East
Anglia to the list of regions in which
hog cholera is not known to exist.

In this notice, we are announcing the
availability for review and comment of
a document entitled “APHIS Evaluation
of the Classical Swine Fever Status of
East Anglia (counties of Norfolk,
Suffolk, and Essex) November 2002.”
This evaluation assesses the hog cholera
(classical swine fever) status of East
Anglia and the related disease risks
associated with importing animals and
animal products into the United States
from East Anglia. This evaluation will
serve as a basis for our determination
whether to relieve certain prohibitions
and restrictions on the importation of
swine and pork and pork products into
the United States from East Anglia. We
are making the evaluation available for
public comment for 60 days.

You may view the evaluation in our
reading room (information on the
location and hours of the reading room
is provided under the heading
ADDRESSES at the beginning of this
notice). You may also request a copy by
calling or writing to the person listed
under FOR FURTHER INFORMATION
CONTACT. Please refer to the title of the
evaluation when requesting copies.

You may also view the evaluation on
the Internet at http://
www.aphis.usda.gov/vs/ncie/reg-
request.html. At the bottom of the
website page, click on “Information
previously submitted by Regions
requesting export approval and their
supporting documentation.” At the next
screen, click on the triangle beside
“European Union/Not Specified/
Classical Swine Fever,” then on the
triangle beside “Response by APHIS.” A
link will then appear for “APHIS
Evaluation of Classical Swine Fever
Status of East Anglia (counties of
Norfolk, Suffolk, and Essex) November
2002.” Following that link will allow
you to view the evaluation.

Authority: 7 U.S.C. 450, 7701-7772, and
8301-8317; 21 U.S.C. 136 and 136a; 31
U.S.C. 9701; 42 U.S.C. 4331 and 4332; 7 CFR
2.22, 2.80, and 371.4.

Done in Washington, DG, this 7th day of
March, 2003.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 03-6059 Filed 3—12—-03; 8:45 am)]
BILLING CODE 3410-34-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002-NE—22—AD]

RIN 2120-AA64

Airworthiness Directives; Titeflex
Corporation

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The Federal Aviation
Administration (FAA) proposes to adopt
a new airworthiness directive (AD) that
is applicable to certain Titeflex
Corporation hoses installed on Boeing
737-300, —400, -500, —600, —700,
—700C, -800, —900, 747-400, 757-200,
-300, 767-200, —300, and —300F
airplanes. This proposal would require
within 24 months after the effective date
of the AD, inspection of certain Titeflex
Corporation hoses for proper date and
paint code, replacement if necessary,
and if necessary, inspection for proper
heat treatment of aluminum B-nuts.
This proposal is prompted by certain
Titeflex Corporation hoses discovered
with incorrect heat treatment of B-nuts.
The actions specified by the proposed
AD are intended to prevent fire
extinguishing system and fuel system
hose failure due to improperly heat
treated aluminum B-nuts.
DATES: Comments must be received by
May 12, 2003.
ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), New England
Region, Office of the Regional Counsel,
Attention: Rules Docket No. 2002—NE—
22—AD, 12 New England Executive Park,
Burlington, MA 01803-5299. Comments
may be inspected at this location, by
appointment, between 8 a.m. and 4:30
p-m., Monday through Friday, except
Federal holidays. Comments may also
be sent via the Internet using the
following address: ““9-ane-
adcomment@faa.gov”’. Comments sent
via the Internet must contain the docket
number in the subject line.

The service information referenced in
the proposed rule may be obtained from

Boeing Commercial Airplane Group,
P.O. Box 3703, Seattle, Washington
98124-2207. This information may be
examined, by appointment, at the FAA,
New England Region, Office of the
Regional Counsel, 12 New England
Executive Park, Burlington, MA.

FOR FURTHER INFORMATION CONTACT.:
Terry Fahr, Aerospace Engineer, Boston
Aircraft Certification Office, FAA,
Engine and Propeller Directorate, 12
New England Executive Park,
Burlington, MA 01803-5299; telephone
(781) 238-7155; fax (781) 238—-7199.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this action may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2002-NE-22—AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, New England Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 2002-NE-22-AD, 12 New
England Executive Park, Burlington, MA
01803-5299.

Discussion

In March of 2001, the FAA became
aware that some of the B-nuts on certain
engine and cargo compartment fire
extinguishing system hoses, and on
certain fuel hoses, all manufactured by
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Titeflex Corporation, delivered to
Boeing from November 1999 through
January 2001, are suspect for improper
heat treatment. Improperly heat treated
B-nuts can lead to stress corrosion B-nut
failure, and inadequate fire protection
and fuel leakage. This condition, if not
corrected, could result in fire
extinguishing system and fuel system
hose failure due to improperly heat
treated aluminum B-nuts.

Manufacturer’s Service Information

The FAA has reviewed and approved
the technical contents of the following
Boeing alert service bulletins (ASBs):

¢ ASB 737-26A1108, Revision 1,
dated June 27, 2002, applicable to 737—
300, —400, and —500 airplanes, that
describes procedures for inspecting and
replacing if necessary, Titeflex
Corporation hoses connected to engine
and cargo compartment fire
extinguishing bottles.

¢ ASB 737-26A1109, Revision 1,
dated November 7, 2002, applicable to
737-600, =700, —700C, —800, and —900
airplanes, that describes procedures for
inspecting and replacing if necessary,
Titeflex Corporation hoses connected to
engine, auxiliary power unit (APU), and
cargo compartment fire extinguishing
bottles, and wing-to-strut fuel hoses.

e ASB 747-26A2269, Revision 1,
dated June 6, 2002, applicable to 747-
400, that describes procedures for
inspecting and replacing if necessary,
Titeflex Corporation hoses connected to
forward cargo and main deck cargo
compartment fire extinguishing bottles.

* ASB 757-26A0043, Revision 1,
dated November 14, 2002, applicable to
757-200 airplanes, that describes
procedures for inspecting and replacing
if necessary, Titeflex Corporation hoses
connected to engine, APU, and cargo
compartment fire extinguishing bottles.

* ASB 757-26A0044, Revision 1,
dated November 14, 2002, applicable to
757-300 airplanes, that describes
procedures for inspecting and replacing
if necessary, Titeflex Corporation hoses
connected to engine and cargo
compartment fire extinguishing bottles.

* ASB 767-26A0121, dated December
19, 2001, applicable to 767-200, —300,
and —300F airplanes, that describes
procedures for inspecting and replacing
if necessary, Titeflex Corporation hoses
connected to cargo compartment fire
extinguishing bottles.

Differences Between This AD and the
Manufacturer’s Service Information

Although the ASBs recommend
performing the inspections and
replacing unserviceable hoses within 12
months after the initial release dates of
ASB 737-26A1108, ASB 737-26A1109,

ASB 767-26A0121, and ASB 747—
26A2269, and within 18 months after
the initial release dates of ASB 757—
26A0043 and ASB 757—26A0044, this
proposal would require inspections and
replacing unserviceable hoses to be
done within 24 months after the
effective date of the AD. This
compliance time was substantiated by
analysis by Boeing and coordinated
between the FAA and Boeing to help
coincide with parts availability.

FAA'’s Determination of an Unsafe
Condition and Proposed Actions

Since an unsafe condition has been
identified that is likely to exist or
develop on other Titeflex Corporation
hoses of the same type design, installed
on Boeing 737-300, —400, —500, —600,
—-700, -700C, —800, —900, 747—-400, 757—
200, —300, 767—200, —300, and —300F
airplanes, the proposed AD would
require within 24 months after the
effective date of the AD, inspection of
hoses for proper date and paint code,
replacement if necessary, and if
necessary, inspection for proper heat
treatment of aluminum B-nuts. The
actions would be required to be done in
accordance with the alert service
bulletins described previously. This
proposal has been coordinated with the
FAA Transport Airplane Directorate.

Economic Analysis

The FAA estimates that 1,139
airplanes of U.S. registry would be
affected by this proposed AD. The FAA
also estimates that it would take
approximately 35 work hours per
airplane to perform the proposed
actions, and that the average labor rate
is $60 per work hour. Required parts
would cost approximately $4,305 per
engine. Based on these figures, the total
cost of the proposed AD to U.S.
operators is estimated to be $7,295,295.

Regulatory Analysis

This proposed rule does not have
federalism implications, as defined in
Executive Order 13132, because it
would not have a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.
Accordingly, the FAA has not consulted
with state authorities prior to
publication of this proposed rule.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if

promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Titeflex Corporation: Docket No. 2002—NE—
22—-AD.

Applicability: This airworthiness directive
(AD) is applicable to certain Titeflex
Corporation hoses that are identified by
Boeing part number (P/N), or for certain
hoses, by Titeflex parts manufacturer
approval (PMA) P/N in this AD. These hoses
are used on, but not limited to Boeing 737—
300, —400, -500, —600, —700, —700C, —800,
and —900; 757-200 and —300; 767—-200, =300,
and —300F; and 747-400 airplanes.

Note 1: This AD applies to each hose
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
hoses that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (f) of this AD. The
request should include an assessment of the
effect of the modification, alteration, or repair
on the unsafe condition addressed by this
AD; and, if the unsafe condition has not been
eliminated, the request should include
specific proposed actions to address it.

Compliance

Compliance with this AD is required as
indicated, unless already done.

To prevent fire extinguishing system and
fuel system hose failure due to improperly
heat treated aluminum B—nuts, do the
following:



Federal Register/Vol. 68, No. 49/ Thursday, March 13, 2003 /Proposed Rules

12001

(a) Within 24 months after the effective
date of this AD, inspect the manufacture date
code on all hoses listed in Table 1 of this AD,

in accordance with the Accomplishment
Instructions of the applicable Boeing alert

TABLE 1.—APPLICABLE HOSE P/Ns

service bulletins (ASB) contained in Table 1
of this AD. Table 1 follows:

Airplane model

Boeing hose p/n

Titeflex PMA
p/n

Used for—

Applicable alert service
bulletin—

(1) 737-300, —400, and | S312N512-5, S312N512-6,
—500 airplanes. BACH5R0110YP,
BACH5S0110XN.

(2) 737-600, —700, S316A001-1, S316A001-2,

—700C, -800, and S312N512-15, S312N512-17,

—900 airplanes. S312N512-18, BACHS5R0110YP,

(3) 747-400 airplanes ....

(4) 757-200 airplanes ....

(5) 757-300 airplanes ....

(6) 767—200, —300, and
—300F airplanes.

BACH5S0110XN.

BACH5R0080YY, BACH5R0140YU,
BACH5S0140XT,
BACH5R0186YY,
BACH5R0186XX,
BACH5S0080XX,
BACHS5S0080YY,
BACH5S0110XN.

S312N512-1,
S312N512-3,
BACH5R0110YP,
BACH5S0110XN.

S312N512-1,
S312N512-3,
BACH5R0110YP,
BACH5S0074XN.

BACH5R0085YU, BACH5R0140YU,
BACH5S0077XT,

S312N512-2,
S312N512-4,

S312N512-2,
S312N512-4,

113701-5, 1137016 ....

115398-1, 115398-2,
113701-15, 113701-
17, 113701-18.

113701-1, 113701-2,
113701-3, 113701-4.

113701-1, 113701-2,
113701-3, 113701-4.

Engine and cargo com-
partment fire extin-
guishing bottles.

Engine, auxiliary power
unit (APU), and cargo
compartment fire ex-
tinguishing bottles,
and wing-to-strut fuel
hoses.

Forward cargo and main
deck cargo compart-
ment fire extin-
guishing bottles.

Engine, APU, and cargo
compartment fire ex-
tinguishing bottles.

Engine and cargo com-
partment fire extin-
guishing bottles.

Cargo compartment fire
extinguishing bottles.

737-26A1108, Revision
1, dated June 27,
2002.

737-26A1109, Revision
1, dated November 7,
2002.

747-26A2269, Revision
1, dated June 6,
2002.

757-26A0043, Revision
1, dated November
14, 2002.

757-26A0044, Revision
1, dated November
14, 2002.

767-26A0121, dated
December 19, 2001.

BACH5S0140XT,
BACH5S0184XX,
BACH5R0127YY.

(b) If the hose manufacture date code is
before 11/99 or after 1/01, or if the
manufacture date is 11/99 through 1/01 and
there is a permanent white dot on the ID
band, no further action is required for that
hose.

(c) If the hose manufacture date code is 11/
99 through 1/01 inclusive and there is no
permanent white dot on the ID band, replace
the hose with a serviceable hose or perform
an indirect conductive inspection/test for
proper heat treat, in accordance with the
accomplishment instructions of the
applicable ASB listed in Table 1 of this AD.

(d) Replace the hose with a serviceable
hose if any B-nut is improperly heat treated.

Credit for Previous Inspections

(e) Previous inspections performed using
ASB 737-26A1108, dated November 15,
2001, ASB 737-26A1109, dated November
15, 2001, ASB 747-26A2269, dated
November 1, 2001, ASB 757-26A0043, dated
November 15, 2001, and ASB 757—-26A0044,
dated November 15, 2001, comply with the
inspection requirements of this AD.

Alternative Methods of Compliance

(f) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Boston
Aircraft Certification Office (ACO). Operators
must submit their request through an
appropriate FAA Principal Maintenance

Inspector, who may add comments and then
send it to the Manager, Boston ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the Boston
ACO.

Special Flight Permits

(g) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be done.

Issued in Burlington, Massachusetts, on
March 6, 2003.
Jay J. Pardee,
Manager, Engine and Propeller Directorate,
Aircraft Certification Service.
[FR Doc. 03-6043 Filed 3—12-03; 8:45 am]

BILLING CODE 4910-13-P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 4

Performance Data and Disclosure for
Commodity Trading Advisors

AGENCY: Commodity Futures Trading
Commission.

ACTION: Proposed rules.

SUMMARY: The Commodity Futures
Trading Commission (“CFTC” or
“Commission”) is proposing to amend
its rules relating to the computation and
presentation of rate of return
information and other disclosures
concerning partially-funded accounts
managed by commodity trading advisors
(“CTAs”).

DATES: Comments must be received by
April 14, 2003.

ADDRESSES: Interested persons should
submit their views and comments to
Jean A. Webb, Secretary of the
Commission, Commodity Futures
Trading Commission, Three Lafayette
Centre, 1155 21st Street, NW.,
Washington, DC 20581. In addition,
comments may be sent by facsimile
transmission to (202) 418-5543, or by
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electronic mail to secretary@cftc.gov.
Reference should be made to
“Performance Data and Disclosure for
Commodity Trading Advisors.”

FOR FURTHER INFORMATION CONTACT:
Robert B. Wasserman, Associate
Director, (202) 418-5092, electronic
mail: rwasserman@cfic.gov, or Eileen R.
Chotiner, Futures Trading Specialist,
(202) 418-5467, electronic mail:
echotiner@cftc.gov, Division of Clearing
and Intermediary Oversight, Commodity
Futures Trading Commission, 1155 21st
Street, NW., Washington, DC 20581.
SUPPLEMENTARY INFORMATION:

I. Background

The Commission is proposing to
amend several of its rules ! affecting the
computation and presentation of rate of
return information and other disclosures
by CTAs to prospective clients. The
proposed amendments will enable CTAs
to disclose past performance as
computed on the basis of the client’s
nominal account size (the amount upon
which the CTA bases its trading
decisions) rather than on the basis of the
actual funds the client has placed in an
account subject to the CTA’s control.
The amendments will affect past
performance disclosure made by CTAs
to prospective clients, and will not
affect the manner in which information
is provided to existing clients. Existing
clients will continue to receive
information on the status of their own
accounts on an actual cash basis.2

On August 2, 1999, the Commission
published in the Federal Register 3
proposed rules regarding the
computation and presentation of rate of
return information and other disclosures
concerning past performance of
accounts over which the CTA has had
trading authority.* No final action was
taken at that time. Now, due to the
passage of time, intervening legislative
and other developments, including

1Commission rules cited herein are found at 17
CFR Ch. I (2002).

2Commission Rule 1.33 sets forth the
requirements applicable to futures commission
merchants (“FCMs”’) with respect to reporting to
their customers. Commission rules cited herein are
found at 17 CFR Ch. I (2002).

3See 64 FR 41843 (August 2, 1999).

4Those proposed amendments developed out of
rules proposed by National Futures Association
(“NFA”) to permit CTAs to disclose past
performance as computed on the basis of the
client’s nominal account size (the amount upon
which the CTA bases its trading), rather than on the
basis of the actual funds the client has placed in
accounts subject to the CTA’s control. The NFA
proposal was also the subject of a concept release
published by the Commission in June 1998 that
discussed a number of possible enhancements and
alternatives to the NFA proposal and sought public
comment on those issues. See 63 FR 33297 (June
18, 1998).

reevaluation of certain of the issues
involved, the Commission is
reproposing these amendments.

II. Proposed Amendments to
Commission Regulations 4.25, 4.33,
4.34 and 4.35

A. Rate of Return Computation

This proposal addresses how to
measure advisors’ rates of return in a
margin- and leverage-based industry.
From the CTA’s perspective, trading is
the same for all accounts in a program,
regardless of the amount of actual funds.
The use of margin, however, allows
clients to fund accounts with much less
in actual funds than the account size
that they have agreed to have the CTA
trade. Determination of the amount a
client deposits with an FCM is between
the FCM and the client—the CTA is not
part of this decision, nor does it affect
the CTA’s level of trading for the client’s
account. Each existing CTA client will
receive from its FCM reports of the
amount of actual funds in the account,
the profits or losses that occur, fees
charged, and notice of any margin calls
that may be necessary.

The rules that the Commission is
proposing to revise apply to the
disclosure of the CTA’s past
performance to prospective clients. The
difficulty in basing such performance on
actual funding levels arises primarily
from the use of margin, which permits
actual funding levels that may be so
minimal as to make a return calculated
on that basis greatly distorted. In
addition, clients generally may open
accounts with an FCM of their own
choosing and clients in the same trading
program may, in fact, have widely
divergent amounts of actual funds
supporting the same level of trading. In
order to allow CTAs to present to
prospective clients composite
performance results that will be
consistent for the accounts within the
program, the Commission is proposing
that the basis for the rate of return
calculation be the amount on which the
CTA is making its trading decisions—
the nominal account size.

1. Brief History of Methods Used To
Compute Rates of Return

The Commission first required
disclosure of the past performance of
CTAs in 1981.5 The rate of return for a
period for a particular trading program

5See 46 FR 26005, 26009 (May 8, 1981). Pursuant
to the original Part 4 disclosure rules adopted in
1979, CTAs were permitted, but not required, to
disclose their past performance in accordance with
the format specified for commodity pool
performance. 44 FR 1918, 1923 (January 8, 1979).

was defined as the net performance ¢ for
that period divided by the net asset
value at the beginning of the period.” At
that time, the practice of partial funding
was not common; clients generally
deposited in their accounts with FCMs
an amount equal to the amount that the
CTA and its customer had agreed would
determine the level of trading, which
subsequently became known as the
“Nominal Account Size.”

In later years, Commission staff
became aware that some CTA clients
were not depositing the full nominal
account size in their FCM accounts.
This led the Division of Trading and
Markets 8 to issue Advisory 87—2, which
stated that only funds under the control
of the CTA (“Actual Funds”) could be
included in beginning net asset value
(“BNAV”).9 Advisory 87-2 stated that
“funds which the client has promised
orally to provide upon request” (there
described as ‘“‘notional’’ funds) could
not be included in BNAV.

After Advisory 87-2 was issued,
Commission staff were frequently
apprised by industry participants of
their concerns regarding the possible
distortions to rates of return calculated
based on actual funds rather than the
account size, designated by the client,
upon which the CTA made its trading
decisions.? In 1993, the Commission
issued Advisory 93—13, in an effort to
alleviate these concerns and to reach a
compromise between the actual funds
and the ‘“notional” funds methods of
computing performance.1?

Advisory 93-13 permitted CTAs to
disclose, as their past performance, the

6 Commission Rule 4.35(a)(6)(i)(D) currently
specifies that net performance represents the
change in the net asset value net of additions,
withdrawals, redemptions, fees and expenses.
Commission Rule 4.10(b) currently defines “net
asset value” as “‘total assets minus total liabilities,
determined in accord with generally accepted
accounting principles, with each position in a
commodity interest accounted for at fair market
value.”

7 Commission Rule 4.35(a)(6)(i)(A).

8 Following the Commission’s reorganization in
July 2001, the Division of Trading and Markets’ role
with respect to CPOs and CTAs is now carried out
by the Division of Clearing and Intermediary
Oversight.

9CFTC Advisory 87-2 [1986—87 Transfer Binder]
Comm. Fut. L. Rep. (CCH) ] 23,624 (June 2, 1987).
Advisory 87-2 specified that funds contained in a
commodity trading account over which the CTA
has been given trading authority must be included
in BNAV, and set forth the conditions under which
funds contained in any other type of account
carried with the FCM could be included in BNAV.

10 These concerns were among the issues
addressed by the Managed Futures Subcommittee of
the Commission’s Regulatory Coordination
Advisory Committee, which existed from 1990 to
1995.

11 CFTC Advisory 93-13, 58 FR 8226 (February
12, 1993). The term “nominal account size’” was
introduced in Advisory 93-13.
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rate of return of a “fully-funded subset”
of their accounts, provided that two
standards were met.'2 The first standard
required that the aggregate of the actual
funds for the fully-funded accounts be
at least ten percent of the aggregate of
the nominal account sizes of the
accounts included in the program. The
second standard required that the gross
trading profit ratio for the subset be
“materially the same” as the gross
trading profit ratio for the aggregate.13 In
other words, the performance of the
subset had to be, in fact, representative
of the performance of the aggregate,
considered on the basis of the nominal
account sizes.

For example, if the CTA had 15
accounts, three of which were fully
funded, the CTA could treat the rate of
return of the three fully-funded
accounts as representative of all 15
accounts as long as the two tests were
met. Thus, if all 15 accounts had
nominal account sizes of $100,000, the
first standard would be met by the three
fully-funded accounts—i.e., $300,000/
$1,500,000 is twenty percent, which
exceeds the ten percent minimum. This
test could also be met by one
sufficiently large fully-funded account.
If each of the 15 accounts experienced
gross profits of $10,000, the gross
trading profits ratio of the subset would
be the same as the gross trading profits
ratio of the aggregate, meeting the
second test. Advisory 93-13 explicitly
permitted a number of adjustments and
exceptions to these two standards. For
example, an account could use the fully-
funded subset method despite failures
to meet the ten percent test “for a
limited number of periods.”

Advisory 93—13 ameliorated
disclosure problems for those CTAs that
had sufficiently fully-funded accounts
to meet the ten percent test.
Commission staff nonetheless have
increasingly encountered circumstances
where CTAs have lacked (or lost)
sufficient fully-funded accounts, but
where disclosure based on actual funds
levels would be misleading or
confusing.

12 “Fully-funded” refers to an account where the
amount of Actual Funds equals the nominal
account size.

13 Advisory 93-13 included a specific definition
of “materially the same” in the context of
comparing two percentages, depending on the
individual size of the two percentages (i.e., 5
percent or less, between 5 percent and 10 percent,
or 10 percent or more) and the difference between
the two percentages. See 58 FR at 8229.

2. Proposed Changes to Commission
Regulation 4.35(a)(6)(i) To Adopt
Nominal Account Size as the
Denominator in the Rate of Return
Calculation

Existing Commission Regulation
4.35(a)(6)(i) requires that, in presenting
past performance to prospective
participants, the rate of return for a
period be calculated by dividing net
performance by the beginning net asset
value. The proposed amendment to
Regulation 4.35(a)(6)(i) would require
that the rate of return be computed by
dividing net performance by the
nominal account size at the beginning of
the period.4 It is the proposed change
in the denominator of the rate of return
computation—from net asset value to
nominal account size—that underlies
the framework for performance
presentation set forth in the rule
proposal.

The Commission recognizes that each
of the methods that has been used or
proposed—the actual funds method, the
fully-funded subset method, and the
nominal account size method—has
flaws. For example, under the actual
funds method, two accounts with the
same nominal account size, which hold
the same market positions and number
of contracts, and which experience the
same gains or losses, would show
different performance if the clients
choose to fund their accounts
differently.1s Further, the CTA’s
presentation of its past performance for
accounts in the same trading program
could combine, in the same actual
funds-based performance table,
accounts with vastly different amounts
of actual funds in relation to their
nominal size.1® The resulting composite
presentation would blend the results of

14 Additional changes to Rule 4.35(a)(6)(i)(A)—(F)
have been proposed to accommodate the use of
nominal account size. These changes will be
discussed further below.

15 For example, Client A and Client B each have
a nominal account size of $100,000. The CTA treats
the two accounts identically, trading two S&P 500
futures contracts for each account. Each account
experiences a $10,000 profit. Client A deposits
$25,000 in actual funds, while Client B fully funds
the account with $100,000. Using the actual funds
method, Client A’s rate of return would be 40%,
and Client B’s rate of return would be 10%, even
though each client has the same nominal account
size, has been traded identically, and has received
the same dollar amount in profits.

16n practice, prior to the issuance of Advisory
93-13, Division of Trading and Markets staff
interpreted the actual funds method to require one
composite table that was based solely on actual
funds, and to permit a supplemental table including
“notional funds” (57 FR 53457, 53459 (November
10, 1992). This interpretation appears to have been
based on provisions regarding retroactive
application of Advisory 87-2, as described in an
Addendum to CFTC Advisory 87-2 ([1986-87
Transfer Binder] Comm. Fut. L. Rep. (CCH) {23,759
(August 12, 1987)).

these accounts into a rate of return that
would not be representative of any
client’s actual results. Some might argue
that if the actual funds-based returns of
these varyingly funded accounts
differed materially from each other,
their performance should be presented
in separate tables.1” This could result in
numerous performance tables for each
of the CTA’s programs, overwhelming
clients with excessive amounts of data
and severely impeding the usefulness of
the performance disclosure.

The fully-funded subset method has
turned out to be unworkable for a
number of reasons. The primary reason
is that many CTAs lack fully-funded
accounts. Although Advisory 93—-13
allows for limited periods during which
the fully-funded subset requirement is
not met, this allowance is predicated on
the anticipated resumption of the fully-
funded subset in the near future. The
Division has received numerous
questions over the years from CTAs who
have qualified for the fully-funded
subset method for a period of time, but
due to the closing of fully-funded
accounts and inability to obtain new
fully-funded accounts, cannot continue
to use the fully-funded subset method.

Further, in recent years, the use of
“master accounts” by commodity pools
and clients who allocate to multiple
CTAs has greatly increased. A master
account is a central account in which a
client deposits funds with the FCM to
support trading done by several CTAs.
Each of the CTAs is given trading
authority for a sub-account, which will
reflect the positions implemented by
that CTA, and profits and losses on
these positions, but to which no funds
will be deposited. The margin
requirements for these positions will be
met by funds maintained in the master
account. Although the CTA will know
the nominal account size, the actual
funds reported to the CTA will include
only the value of the positions held in
the sub-account (which could, in fact,
be a negative amount due to unrealized
losses). While in the past staff have
permitted the allocation of funds in a
master account to various CTAs to be
computed and reported pursuant to a
Liquid Asset Allocation (“LAA”)
method,8 LAA methods have not
proven to be workable for the majority
of CPOs and other clients with master
accounts. Further, it is unclear that such

17 Rule 4.35(a)(3)(ii) specifies that accounts whose
rates of return differ materially from each other may
not be presented in the same composite.

18 See CFTC Interpretative Letter 88—1,
“Application of Division of Trading and Markets
Advisory 87-2,” [1987-1990 Transfer Binder]
Comm. Fut. L. Rep. (CCH) 24058 at 34639-40
(December 16, 1987).
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allocation provides insight into the
return based on ‘“‘actual” funds.

3. Objections to the Nominal Account
Size Method Addressed

Concerns have been raised that CTAs
might manipulate their nominal account
sizes.19 A CTA that can establish
nominal account sizes without being
required to find customers willing to
fully fund accounts at such sizes might
be unrestrained in setting the nominal
account size, and thus could minimize
the apparent size of losses and smooth
the apparent volatility of its trading over
time. Increasing the nominal account
size to minimize the apparent size of
losses, however, will unavoidably have
the effect of minimizing the apparent
size of gains. CTAs will thus be faced
with countervailing incentives. Some
have noted a converse problem posed by
the existing rules: futures and
derivatives positions can be taken by
depositing very small amounts of actual
funds for margin, relative to the value of
the contract. Positive rates of return
computed on the basis of a relatively
small amount of actual funds in
accounts whose level of trading is based
on a much greater nominal account size
would be magnified and could provide
a potentially misleading measure of the
CTA’s success. As NFA’s comment
letter on the earlier rule amendment
proposal observed, in its experience,

“* * *unwary customers are more
likely to be lured into the futures
markets by allusions to large profits
than by information implying that
futures trading is a conservative
investment.” The Commission’s own
experience in this area has been similar,
and it has no basis to believe that this
proposal creates any additional
incentives for CTAs to set unreasonable
nominal account sizes.

Some have stated that using nominal
account size to compute rates of return
would create an appearance of lowered
volatility and that disclosure of
volatility experienced by program
participants would be undermined if
nominal account size were used to
compute rates of return. But the rules
proposed in this release are no more
likely to mask volatility than the fully-
funded subset method permitted since
1993. The funding level—full or
partial—chosen by past participants
neither helps nor harms prospective
participants who will be receiving past
performance data based on nominal
account size. A prospective participant

19 See, e.g., “Proposed Rule Could Help Mask
Commodity Trading Volatility,” New York Times,
September 2, 1999; and ‘“Commodity-Adviser
Reporting Rule May Change,” Wall Street Journal,
September 7, 1999.

who chooses to partially fund will
experience volatility magnified by his or
her partial funding level, and will not be
helped by the fact that other
participants chose to fully fund in the
past. Conversely, a prospective
participant who chooses to fully fund
will experience volatility corresponding
to the nominal account size, and will
not be harmed by the fact that other
participants chose to partially fund in
the past. Moreover, the performance
table will contain a pointed numerical
example of the effect of partial funding
on volatility in the context of worst
monthly and peak-to-valley draw-
downs. This example—based either on
the lowest actual funding level or a
straight 20% funding level—will
demonstrate the enhanced volatility of
partially funded accounts in a form
calculated to draw the participant’s
attention.

Investors should consider not only the
“cash they must put up” initially, but
the losses to which they are exposed. In
this context, participation in managed
futures accounts is far different from
investment in stocks, real estate, or even
commodity pools. As has been noted:
“Commodity trading intrinsically
involves leverage, the only purchase is
a futures contract (not the actual asset)
and the amount of cash required is
artificially determined by exchange
rules, broker policies, CTA negotiated
agreements and regulatory requirements
and can change day by day.” 20

Investments in stock, real estate, or
collective investment vehicles such as
mutual funds or commodity pools can
be quantified in advance, even if
purchased on margin or through other
borrowing. An investor can purchase
100 shares of Example Co., Inc. (or
Example Fund, Inc.) at $50 a share for
$5,000. Even if these shares are
purchased on margin, $5,000 is
generally the limit of the loss to which
the investor is exposed.2? This relative
certainty is absent in the context of
futures. A managed futures account
participant who enters into, for
example, a stock index futures contract
gains (or loses) the change in value of
the collection of stocks. The participant
must post margin, but the margin does
not represent the limit of the
participant’s liability. If the participant’s
losses exceed the initial margin, the
participant will owe the excess.
Commission Rule 4.34(b) requires that
CTAs disclose these facts to prospective
clients, and a CTA which encouraged

20 Arthur F. Bell, Jr. & Associates commenting on
the earlier rule amendment proposal.

21 Transaction fees and interest are being ignored
for the purposes of these examples.

participants to think of the “cash they
have put up” as the limit of their losses
could run afoul of Section 40 of the
Commodity Exchange Act (the “Act’’).22

To be sure, the Commission has
observed that there is no standard
among CTAs for the setting of nominal
account sizes.23 The Commission does
not intend to impose a standard for the
setting of nominal account sizes on
CTAs. The proposed rule does require
that the CTA disclose the factors it
considers in determining the level of
trading for a given nominal account size
in the offered trading program and an
explanation of how those factors are
applied. Moreover, adopting nominal
account size as the denominator for the
rate of return calculation would provide
a uniform basis for all CTAs to present
rate of return, which does not exist
under the reporting scheme that has
been in effect since the adoption of
Advisory 93—13. Use of nominal
account size would permit a much more
meaningful comparison of the
performance results of CTAs.

After consideration of the benefits and
drawbacks of each of these methods of
calculating CTAs’ rates of return, the
Commission is proposing the nominal
account size method, coupled with a
framework of documentation and
disclosure requirements, as the method
that best reflects the reality of how
managed accounts are traded, including
information regarding volatility and
draw-downs. As discussed more fully
below, the existence of a written
agreement that documents the nominal
account size in advance of the CTA’s
trading for the account is a critical
component of the performance
calculation and reporting scheme the
Commission is proposing.

B. Documentation of Nominal Account
Size

The proposed rules would add new
paragraph (c) to Rule 4.33 to require
documentation of the nominal account
size agreed upon by the CTA and client,
as well as other terms applicable to the
CTA’s trading for the client’s account.
This provision would require that the
CTA execute a written agreement with
each client that specifies: The nominal
account size; the name or description of
the trading program in which the client
is participating; the basis for the
computation of fees; how additions or
withdrawals of actual funds, or profits
and losses will affect each of (a) the
nominal account size and (b) the
computation of fees; and whether the
client will fully or partially fund the

227 U.S.C. 60 (2000).
23 See 63 FR 33297 (June 18, 1998).
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account. The requirement that the
nominal account size must be
documented in advance of the CTA’s
trading for the client’s account will also
minimize the possibility that CTAs will
manipulate their returns to appear
either less volatile or more positive by
frequent adjustment of their nominal
account sizes, particularly since any
revision to the nominal account size
must be documented in a new
agreement, or an addendum to the
existing agreement, signed by the client.

The Commission believes that
documentation of the agreement
between CTAs and their clients is
important, even if all the CTA’s client
accounts are fully-funded, and therefore
the proposed requirements of Rule
4.33(c) would apply to CTAs whether or
not they accept partially funded
accounts. As the proposed rule
indicates, CTAs would not need to use
a separate agreement to respond to the
requirements specified in Rule 4.33(c),
but could incorporate the requirements
into their existing client agreements.

In addition, Rule 4.33(c) would
require that changes to nominal account
size, other than those explicitly
provided for in the existing agreement
(e.g., the effect of gains/losses), must be
in writing, must be signed by the client,
and must explicitly indicate the current
date, the change in the nominal account
size and the effective date of that
change.24 This requirement could be
met by a simple one-sentence note from
the client requesting the change in
nominal account size and including the
dollar amount of the new nominal
account size, the effective date of the
change, the signature and typed or
printed name of the client, and the date
the request was signed.2°

C. Changes to Definitions

The Commission proposed revisions
to Rule 4.10(1) to accommodate use of
nominal account size as the
denominator in the calculation of the
peak-to-valley draw-down figures.26

24 The effective date would be on or after the date
that the change is made.

25 Commission Rule 1.4 permits use of electronic
signatures with respect to compliance with
Commission rules that require a document to be
signed by a customer, participant or client. An
electronic signature could therefore be used for the
agreement required by Rule 4.33(c), in accordance
with the provisions of Rule 1.4 (i.e., that the
electronic signature complies with applicable
Federal laws and other Commission rules, and that
the CTA must adopt and utilize reasonable
safeguards regarding the use of electronic
signatures).

26 Rule 4.10(k) defines “draw-down’ as ‘“‘losses
experienced by a pool or account over a specified
period.” Since the definition in Rule 4.10(k) does
not refer to a method for computing such losses, no
revision to this definition would be necessary.

Additional changes are being proposed
to codify definitions of nominal account
size (Rule 4.10(m)), actual funds (Rule
4.10(n)), partially-funded account (Rule
4.10(0)) and most recent five years
(4.10(p)).

The Commission wishes to make clear
that Advisories 87—2 and 93-13, as well
as Interpretative Letter 88—1, would be,
on a prospective basis, superseded in
their entirety by the proposed rules or
any final rules resulting from this
rulemaking. Questions have been raised
about the continuing applicability of the
quantitative materiality standard that
was established in Advisory 93—-13 to
determine whether a CTA’s accounts
qualified for use of the fully-funded
subset method. Although Advisory 93—
13 clearly stated that the standard was
intended to be applicable only in the
context of the Advisory, the
Commission understands that these
standards have come to be relied on
more broadly in ascertaining
compliance with composite
performance requirements of Rule
4.35(a)(3). The Commission would
accept those standards as guidance, but
not to the exclusion of other approaches
that may fall outside the threshold of
Advisory 93—13. Registrants should
continue to consider all relevant facts
and circumstances in making
determinations regarding materiality.

D. Disclosure of Actual Funding Levels
and Funds Under Management

The Commission believes that it
would be misleading to describe
‘“notional funds,” which the client has
chosen not to place in an account over
which the CTA has trading authority, as
“funds under management.” The
proposed revisions to Rule
4.35(a)(1)(iv), therefore, would clarify
that the disclosure of funds under
management must reflect only the actual
funds committed to the CTA’s trading
program rather than the aggregate of
nominal account sizes.

The Commission’s proposed adoption
of nominal account size for purposes of
computing the CTA’s trading program
rate of return is not intended to
eliminate the distinction between actual
funds and nominal account size. As we
have noted before, nominal account size
is not a commitment of actual funds to
the CTA’s control, nor does it represent
the maximum amount of the client’s
potential losses or of the client’s
obligations to the FCM. The
Commission continues to believe that
knowledge of the amount of funds that
a CTA’s clients have been willing to
entrust to the control of the CTA, or the
fact that the CTA does not possess such
information, may be considered

valuable by prospective clients. In
addition, CTAs would not be precluded
from disclosing the aggregate of nominal
account sizes, and in fact may choose to
present such information in their
performance capsules adjacent to the
disclosure of actual funds under
management (See proposed Rule
4.35(a)(1)(ix)(D)). Therefore, the
Commission is proposing revisions to
Rule 4.35(a)(1)(iv).

To accommodate those situations
where CTAs do not have access to
information regarding clients’ actual
funds, proposed Rule 4.35(a)(1)(iv)
would permit a CTA simply to make a
statement of the fact that it does not
have sufficient information regarding
the funding of its clients’ accounts to
determine the aggregate of actual funds
committed to its programs. Cases
involving the use of master accounts, or
other funding arrangements between the
client and FCM, that preclude the CTA
from having access to information
regarding the client’s actual funds,
might lead CTAs to state that they do
not know the amount of actual funds.
The representation by the CTA of its
lack of knowledge of this amount will
provide clients with valuable
information regarding the extent to
which they may rely on that factor. The
CTA would continue to be required to
maintain the documentation on which
its performance presentation is based 27
and such documentation should be
sufficient to support the information in
the performance capsule regarding the
disclosure, if any, of actual funds under
management.

E. Disclosures Regarding Partial
Funding of Accounts

Proposed Rule 4.34(p) would require
disclosure to prospective clients of
material information concerning the
practice of partially funding an account
and the factors considered by the CTA
in determining the trading level for a
given nominal account size. The
discussion would be required to
include: (1) How the management fees
would be computed, expressed as a
percentage of the nominal account size,
and an explanation of the effect of
partially funding an account on the
management fees as a percentage of
actual funds; (2) an estimated range of
the commissions generally charged to an
account expressed as a percentage of the
nominal account size and an
explanation of the effect of partially
funding an account on the commissions
as a percentage of actual funds; (3) a
statement that partial funding increases
leverage, that leverage will magnify both

27 See Rules 4.33(a) and 4.35(a)(6)(ii).
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positive and negative rates of return,
and that the greater the disparity
between the nominal account size and
the amount deposited, maintained or
made accessible to the FCM, the greater
the likelihood and frequency of margin
calls, and the greater the size of margin
calls as a percentage of the amount of
actual funds committed to the
commodity trading advisor’s program;
and (4) a description of the factors
considered by the CTA in determining
the level of trading for a given nominal
account size in the offered trading
program and an explanation of how
those factors are applied.

F. Disclosures Concerning Draw-down

1. Disclosure of Draw-Down at the
Lowest Funding Level

Proposed Rule 4.35(a)(1)(ix)(A) would
require CTAs who accept partially-
funded accounts to present draw-down
figures computed on the basis of the
actual funds committed to the CTA’s
program by the client with the lowest
ratio of actual funds to nominal account
size in the trading program.28 If the CTA
did not have sufficient information
regarding the funding level of its client
accounts, or if the lowest ratio was zero,
the draw-down information would be
presented at a funding level of 20
percent. These additional draw-down
figures would be presented adjacent to
the worst monthly and peak-to-valley
draw-down percentages based on the
aggregate nominal account sizes.

If a client funds its account traded by
the CTA at a level of actual funds that
is less than the nominal account size,
then gains or losses will represent a
larger percentage of the client’s actual
funds. Further, the smaller the amount
of actual funds is in relation to the
nominal account size, the faster losses
will reduce the amount of actual funds,
increasing both the likelihood of margin
calls and the amount of additional
margin that may be required. The
purpose of disclosing draw-downs at the
least-funded level is to highlight these
effects to prospective clients who may
be considering partially funding their
accounts with the CTA. The option of
using a 20% level is intended to
accommodate situations where the CTA
does not have sufficient information
regarding the funding level of its client
accounts, or where the lowest funding
ratio is zero, precluding calculation of a
meaningful number.

28 For example, if the lowest funding level is 25
percent and the greatest monthly draw-down is 15
percent, the draw-down shown on the basis of
actual funding would be 60 percent (15 percent +
25 percent).

Proposed Rule 4.35(a)(1)(ix)(A) would
require the addition of only two
percentage draw-down figures, adjacent
to the worst monthly and peak-to-valley
draw-down percentages for the
aggregate nominal account sizes. This
would not amount to data overload.
Further, since the intent of the
disclosure is to convey the impact of
draw-downs on the actual funds in
partially-funded accounts, use of the
20% funding level where CTAs do not
have any accounts with actual funding
or do not know the amount of actual
funds would enable their performance
capsules to convey information about
the increased impact of draw-downs on
the actual funds in partially-funded
accounts.

2. Use of Composite Draw-down

Proposed Rules 4.35(a)(1)(v) and (vi)
would require that the worst monthly
and peak-to-valley draw-down amounts
be based on the aggregate of nominal
account sizes, i.e., the composite of
accounts, rather than the worst
individual account.29 A variety of
factors, including, but not limited to,
differences due to trade execution, fees,
commissions, and the timing of opening
or closing accounts, may have an impact
on the returns for individual accounts.
The effect of these factors must be
considered by the CTA in the
development of its composite
performance tables and any material
differences among the accounts in the
composite must be discussed.3° For a
performance table that complies with
the Commission’s rules on use of
composites, disclosure of draw-down
information on a composite basis would
not be misleading. However, CTAs
would remain subject to the
requirement of Rule 4.34(o) to disclose
all material information to existing or
prospective clients even if such

29 Current Rule 4.10(k) defines the term “Draw-
down as “losses experienced by a pool or account
over a specified period: Rule 4.10(1) defines the
term “Worst peak-to-valley draw-down” for a pool,
account or trading program. In its adopting release
for the most recent revisions to the Part 4 rules, the
Commission noted that ““ . . . the draw-down figures
in a composite in a CTA Disclosure Documents are
the worst experienced by any one of the accounts
included in the composite” (emphasis added). 60
FR 38146, 38162 (July 25, 1995).

30Rule 4.35(a)(3) states:

(i) Unless such presentation would be misleading,
the performance of accounts traded pursuant to the
same trading program may be presented in
composite form on a program-by-program basis
* k%

(ii) Accounts that differ materially with respect to
rate of return may not be presented in the same
composite.

(iii) The commodity trading advisor must discuss
all material differences among the accounts
included in a composite.

information is not specifically required
by these regulations.

G. Treatment of Interest Income

The proposed definition of net
performance in Rules 4.10(/)(3) and
4.35(a)(6)(i)(B)3* would permit CTAs to
include interest income on funds
deposited in the client’s commodity
interest account directed by the CTA, as
well as any other income on positions
held as part of the CTA’s program. The
fact that trading fees are charged against
the CTA’s performance, even where the
commission rate is negotiated by the
client and the FCM, supports the
inclusion of interest earned at the FCM
in the CTA’s performance to maintain
parity. In addition, interest is, in a real
sense, part of the return on the funds.
Regardless of the amount of actual funds
a client deposits with the FCM, whether
influenced by the CTA'’s trading
strategies, the FCM’s credit
determination, or the client’s wishes,
income on these funds is part of the
account’s performance. Further, the
computation of net performance under
the regulations that have been in effect
since 1981 has included interest
income. The components of net
performance—the numerator of the rate
of return computation—will not be
affected by the change of the
denominator from net asset value to
nominal account size. It is the adoption
of nominal account size, rather than net
asset value, as the basis for performance
calculation that will require changes to
the definition of net performance in
proposed Rules 4.10(1)(3) and
4.35(a)(6)({1)(B).

The proposed rule also would provide
that no interest income may be imputed
with respect to nominal account sizes or
otherwise computed on a pro-forma
basis. The Commission notes that the
reference in the proposed rules to “other
income” on instruments held as part of
the CTA’s program is intended to apply
to programs in which the CTA may
direct the trading of instruments, such
as stocks or bonds, on which income is
earned.32 While this provision may not
be applicable to most CTAs, it is
intended to permit those CTAs who
direct the trading of income-producing

31 Although net performance is defined in the
context of both Rule 4.10(/), with respect to
computation of worst peak-to-valley draw-down,
and Rule 4.35(a)(6)(i)(B), with respect to calculation
of performance information, the definitions are the
same.

32 While this provision acknowledges that CTAs
may offer programs that trade instruments in
addition to futures contracts, it in no way implies
that such activity may be conducted by CTAs
outside of the appropriate registration or other
regulatory requirements of agencies with
jurisdiction over those instruments.
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instruments as part of their trading
programs to reflect the performance of
those instruments in their trading
results. In the disclosure document
review process and compliance audits,
close attention would be paid to the
description of the trading program and
other documentation regarding the
CTA'’s direction of income-producing
instruments included in its performance
record.

H. Range of Rates of Return for Closed
Accounts

The Commission proposes to revise
Rule 4.35(a)(1)(viii) to require that the
performance capsule for the offered
program include, in addition to the
number of accounts closed with profits
and the number closed with losses, the
range of rates of return for the accounts
closed with net lifetime profits and
accounts closed with net lifetime losses,
during the five-year period. The
Commission believes that disclosing the
range of rates of return for closed
accounts in the offered program
provides important summary
information on the variation in returns
experienced by individual clients and
will be useful to prospective clients
considering participation in the CTA’s
program. Because the draw-down
information under the revised rules will
be presented on a composite basis,
presentation of the range of rates of
return for closed accounts provides
valuable information on the results
experienced by individual clients.

The Commission notes that under the
proposed rule amendments, both the
numbers of accounts closed with
positive versus negative rates of return,
as well as the ranges of rates of return
for accounts in each category, must be
disclosed only for those accounts that
both opened and closed within the
required five-year and year-to-date time
period. The Commission does not
believe that this change will diminish
the disclosure of material information to
prospective clients, because of the
tendency of clients to quickly close
accounts that experience large losses.
Accounts that experienced strongly
negative returns before the five-year
time period are likely to have been
closed before the end of that time
period, and losses experienced as a
result of the offered program during the
five-year period are likely to have been
experienced by an account that both
opened and closed during that period.
The Commission wishes to make clear
that any additional information that the
CTA believes is necessary to explain the
circumstances affecting the ranges of
returns presented in the performance
capsule may be provided, pursuant to

existing rules regarding supplemental
disclosures and material information.33

I. Treatment of Additions and
Withdrawals in Computing Rate of
Return

In proposing to amend Rule
4.35(a)(6)(i)(B), the Commission notes
that CTAs would be permitted to
choose, for their rate of return
computation, one of the following three
methods: (1) Net performance divided
by beginning nominal account size; (2)
daily compounded rate of return; or (3)
net performance divided by the average
weighted nominal account sizes for the
month. These proposed changes would
incorporate alternative methods of
computing rate of return to account for
intramonth additions and withdrawals,
as permitted by the CFTC’s 1991
Advisory.3* The Commission is not
proposing to include the Only Accounts
Traded Method as an option CTAs may
choose prospectively due to concerns
that it allows for accounts to be
excluded entirely from the rate of return
computation. The Commission will,
however, carefully consider proposals
regarding any alternative method of
addressing the effect of additions and
withdrawals on the rate of return
computation, whether as part of this
rulemaking proposal or otherwise in the
future.

The rule changes proposed herein
would supersede applicability to CTAs
of the CFTC’s 1991 Advisory.35 CTA
performance computed in accordance
with any of the alternative methods
described in the 1991 Advisory for
periods prior to the date upon which the
rule changes proposed herein become
effective, however, would not need to be
revised. Because commodity pool
performance may only be reported on
the basis of actual funds, applicability of
the 1991 Advisory to CPOs reporting
commodity pool performance would be
unchanged.

J. Disclosure of CTA Performance in
CPO Disclosure Documents

The Commission is proposing changes
to the presentation of CTA performance
in CPO disclosure documents primarily
to conform such presentation with the
proposed revisions to Rule 4.35(a)(1).
The Commission emphasizes that

33 See, Commission Rules 4.34(n) and 4.34(0).

34 CFTC Advisory, “Adjustments for Additions
and Withdrawals to Computation of Rate of Return
in Performance Records of Commodity Pool
Operators and Commodity Trading Advisors,” 56
FR 8109 (February 27, 1991).

35 CFTC Advisory, ““‘Adjustments for Additions
and Withdrawals to Computation of Rate of Return
in Performance Records of Commodity Pool
Operators and Commodity Trading Advisors,” 56
FR 8109 (February 27, 1991).

narrative disclosure of the pool’s
allocations to its CTAs, as well as the
use of leverage in determining such
allocations, continues to be required
pursuant to existing Rules 4.24(g) and
4.24(h).

II1. Transitional Provisions

The Commission proposes to require
CTAs and CPOs to comply with the
revisions proposed herein, including the
requirement to obtain the
documentation required by new Rule
4.33(c) for both new and existing
clients, by no later than the beginning
of the calendar quarter that is at least 90
days after the date of publication of the
final rules. The Commission seeks
comment on any difficulties anticipated
in complying with these proposed
requirements by that date. CTAs and
CPOs would be permitted to adopt these
changes immediately upon the effective
date of the final rules as adopted.

IV. Request for Comments Regarding a
Core Principle Alternative

The Commission has received a
number of requests from the managed
funds industry that Commission policy
pertaining to CTA disclosure of past
performance to prospective clients be
made consistent with the approach
undertaken in the securities industry.36
Under Federal securities laws there are
no rules that mandate the manner in
which investment advisers disclose past
performance. Generally, investment
advisers may present past performance
in any manner that does not run afoul
of general anti-fraud provisions.37 It has
been suggested that the Commission
adopt a core principle in order to
achieve parity with applicable securities
laws and regulations as they relate to
the disclosure of past performance made
by CTAs to prospective clients.38 Such
a core principle would permit CTAs to
present past performance to prospective
clients in any manner they choose so
long as such information is offered in a
manner that is factual and balanced and
is not misleading or fraudulent.

Consistent with the intention of the
Commodity Futures Modernization Act

36 See Transcript from CFTC Roundtable on
Managed Funds Issues <http://www.cftc.gov/files/
opa/press02/oparoundtable091902.pdf>.

37 See the Investment Advisers Act of 1940
section 206(4) (15 U.S.C. 80b—6(4)) and Securities
and Exchange Commission Rule 275.206(4)-1(a)(5)
(17 CFR 275.206(4)—(1)(a)(5)). For a more complete
discussion regarding the use of past performance by
investment advisers for soliciting clients, see Robert
J. Zutz, Compliance Review, Schwab Institutional,
Vol. 10, Issue 8, Aug. 2001.

38 See, e.g., Testimony of George Crapple at the
CFTC Roundtable on Managed Funds Issues.
Transcript from CFTC Roundtable on Managed
Funds Issues at 84.
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of 2000,3° the Commission is requesting
comment on the desirability of
implementing a core principle that
would replace the current rules, and
ameliorate the need for the amendments
proposed herein, regarding the manner
in which a CTA presents past
performance to prospective clients. In
particular, the Commission is requesting
comments on the following questions:

(1) What form should such core principle
take? Commenters are requested to provide
specific language for the core principle.

(2) Should certain presentations of past
performance be specifically prohibited or
limited?

(3) Should the rules proposed herein serve
as a safe harbor in the event the Commission
determines to adopt a core principle
approach, and/or should the Commission
develop more general guidance concerning
compliance with the core principle?

(4) Would the implementation of a core
principle approach lead to more or less
meaningful and useful information being
provided to prospective clients?

(5) Is the experience of the securities
industry with the use of a core principle
approach for performance presentation
relevant to the use of such an approach in the
futures industry?

In offering the above questions, the
Commission does not intend to limit the
scope of the discussion regarding the
alternative of a core principle. These
questions are meant only as a starting
point and the Commission encourages
the submission of comments that
address these, as well as any other
pertinent questions.

V. Related Matters

A. Regulatory Flexibility Act

The Regulatory Flexibility Act
(“RFA”), 5 U.S.C. 601-611 (1994),
requires that agencies, in proposing
rules, consider the impact of those rules
on small businesses. The Commission
has previously established certain
definitions of “‘small entities” to be used
by the Commission in evaluating the
impact of its rules on such entities in
accordance with the RFA.40 The
Commission previously has determined
that registered CPOs are not small
entities for the purpose of the RFA.41
With respect to CTAs, the Commission
has stated that it would evaluate within
the context of a particular rule proposal
whether all or some affected CTAs

39Pub. L. No. 106-554, 114 Stat. 2763 (2000)
(codified as amended in scattered sections of 7
U.S.C.). See, e.g., section 125 (requiring the
Commission to conduct a study of the Act and the
Commission’s rules and orders governing the
conduct of registrants under the Act, identifying,
among other things, Commission rules that may be
replaced by core principles).

4047 FR 18618-18621 [April 30, 1982).

4147 FR 18619-18620.

would be considered to be small entities
and, if so, the economic impact on them
of any rule.#2 In this regard, the
Commission notes that the rule
revisions adopted herein create some
changes to the content of the
documentation and disclosure
requirements for CTAs, but do not
increase such requirements, and, in fact,
are expected ultimately to ease the
computational and recordkeeping
requirements for CTAs who manage
partially-funded client accounts. The
Commission has previously determined
that the disclosure requirements
governing this category of registrant will
not have a significant economic impact
on a substantial number of small
entities.#3 Therefore, the Chairman, on
behalf of the Commission, hereby
certifies, pursuant to 5 U.S.C. 605(b),
that these regulations will not have a
significant economic impact on a
substantial number of small entities.

B. Paperwork Reduction Act

These rules [Sections 4.31 and 4.33]
contain information collection
requirements. As required by the
Paperwork Reduction Act of 1995,44 the
Commission has submitted a copy of
this rule to the Office of Management
and Budget (OMB) for its review.45

Collection of Information

Rules relating to the operations and
activities of Commodity Pool Operators
and Commodity Trading Advisors and
to monthly reporting by Futures
Commission Merchants, OMB control
number 3038-0005.

The proposed amendments would not
affect the paperwork burdens associated
with the above collections of
information, which have previously
been approved by OMB in connection
with the Commission’s previous
submission of the proposed rules.

Copies of the information collection
submission to OMB are available from
the CFTC Clearance Officer, 1155 21st
Street, NW., Washington, DC 20581,
(202) 418-5160.

Persons wishing to comment on the
information collection requirements that
would be required by these proposed
rules should contact the Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Room 10235, New Executive Office
Building, Washington, DC 20503, Attn:
Desk Officer for the Commodity Futures
Trading Commission.

4247 FR 18618-18620.

43 See 60 FR 38146, 38181 (July 25, 1995) and 48
FR 35248 (August 3, 1983).

44Pub. L. 104-13 (May 13, 1995).

4544 U.S.C. 3504(h).

The Commission considers comments
by the public on this proposed
collection of information in—

Evaluating whether the proposed
collection of information is necessary for the
proper performance of the functions of the
Commission, including whether the
information will have a practical use;

Evaluating the accuracy of the
Commission’s estimate of the burden of the
proposed collection of information including
the validity of the methodology and
assumptions used;

Enhancing the quality, utility, and clarity
of the information to be collected; and

Minimizing the burden of the collection of
the information on those who are to respond,
including through the use of appropriate
automated, electronic, mechanical or other
technological collection techniques or other
forms of information technology, e.g.,
permitting electronic submissions of
responses.

OMB is required to make a decision
concerning the collection of information
contained in these proposed regulations
between 30 and 60 days after
publication of this document in the
Federal Register. Therefore, a comment
to OMB is best assured of having its full
effect if OMB receives it within 30 days
of publication. This does not affect the
deadline for the public to comment to
the Commission on the proposed
regulations.

Copies of the information collection
submission to OMB are available from
the CFTC Clearance Officer, 1155 21st
Street, NW., Washington, DC 20581
(202) 418-5160.

List of Subjects in 17 CFR Part 4

Brokers, Commodity futures,
Commodity pool operators, Commodity
trading advisors.

In consideration of the foregoing and
pursuant to the authority contained in
the Commodity Exchange Act and, in
particular, sections 1a(4), 4k, 4/, 4m, 4n,
40 and 8a, 7 U.S.C. 1a(4), 6k, 61, 6m, 6n,
60, and 12a, the Commission hereby
proposes to amend Chapter I of the Code
of Federal Regulations as follows:

PART 4—COMMODITY POOL
OPERATORS AND COMMODITY
TRADING ADVISORS

1. The authority citation for part 4
continues to read as follows:

Authority : 7 U.S.C. 14, 2, 4, 6b, 6c, 61, 6m,
6n, 60, 12a and 23.

2. Section 4.10 is proposed to be
amended by revising paragraph (1) and
adding paragraphs (m), (n), (o) and (p)
to read as follows:

84.10 Definitions.

* * * * *
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(1) Worst peak-to-valley draw-down
means:

(1) For a commodity pool, the greatest
cumulative percentage decline in
month-end net asset value due to losses
sustained during any period in which
the initial month-end net asset value is
not equaled or exceeded by a
subsequent month-end net asset value.
Such decline must be expressed as a
percentage of the initial month-end net
asset value, together with an indication
of the months and year(s) of such
decline from the initial month-end net
asset value to the lowest month-end net
asset value of such decline.

(2) For an account directed by a
commodity trading advisor or for a
commodity trading advisor’s trading
program, the greatest negative net
performance during any period,
beginning at the start of one month, and
ending at the conclusion of that month
or a subsequent month. The worst peak-
to-valley draw-down must be expressed
as a percentage of the nominal account
size at the beginning of the period,
together with an indication of the
months and year(s) of such draw-down.

(3)(i) For purposes of paragraph (1)(2)
of this section, net performance for a
period is defined as the total of:

(A) The realized gain or loss on
positions closed during the period; plus
(B) The change during the period in

unrealized gain or loss; plus

(C) Interest income on funds on
deposit in an account at a futures
commission merchant to margin the
client account which a commodity
trading advisor directs; plus

(D) Other income earned on positions
held as part of the commodity trading
advisor’s program; minus

(E) Fees and expenses.

(ii) No interest or other income may
be imputed with respect to nominal
account sizes or otherwise computed on
a pro-forma basis.

(4) For purposes of §§4.25 and 4.35,
a peak-to-valley draw-down, which
began prior to the beginning of the most
recent five calendar years and continues
into or ends during the most recent five
years, is deemed to have occurred
during such five-calendar-year period.

(m) Nominal account size means the
account size, designated in the written
agreement specified in § 4.33(c), that
establishes the client’s level of trading
in a commodity trading advisor’s
program.

(n) Actual funds means the amount of
margin-qualifying assets, either:

(1) On deposit in an account at a
futures commission merchant to margin
the client account which a commodity
trading advisor directs; or

(2) In another account, so long as the
commodity trading advisor has written
evidence demonstrating the following:

(i) The client owns the funds;

(ii) The futures commission merchant
carrying the client’s account that the
commodity trading advisor directs (the
“trading account”’) has the power
readily to use all, or a designated
portion of, the funds in the other
account for the purpose of meeting
margin requirements in connection with
the trading account, on a routine
operational basis and without advance
notice to the client; and

(iii) The commodity trading advisor
has ready access to information
concerning the balance in the other
account available to meet margin
requirements for the trading account.

(o) Partially-funded account means a
client participation in the program of a
commodity trading advisor in which the
amount of actual funds is less than the
nominal account size.

(p) For purposes of §§4.25 and 4.35,
the term most recent five years means:

(1) The time period beginning January
1 of the calendar year five years prior to
the date of the Disclosure Document and
ending as of the date of the Disclosure
Document; or

(2) The life of the trading program, if
less than five years.

3. Section 4.25(a)(1)(ii) is proposed to
be amended by revising paragraphs
(a)(1)(i1)(D)(1) and (2), (a)(1)(ii)(E) and
(a)(1)(ii)(F) to read as follows:

§4.25 Performance disclosures.

(a] * % %

(1) * % %

(ii) * % %

(D)(1) The aggregate of actual funds
for all of the trading programs of the
trading advisor or other person trading
the account, as of the date of the
Disclosure Document or, if the
commodity trading advisor does not
have sufficient information regarding
the funding of its clients’ accounts to
determine the aggregate of actual funds
for its programs, a statement of that fact;

(2) The aggregate of actual funds for
the specified trading program of the
commodity trading advisor, as of the
date of the Disclosure Document or, if
the commodity trading advisor does not
have sufficient information regarding
the funding of its clients’ accounts to
determine the aggregate of actual funds
for the specified trading program, a
statement of that fact.

(E) The greatest monthly draw-down
during the most recent five years for the
trading program specified, expressed as
a percentage of aggregate nominal
account sizes, and indicating the month
and year of the draw-down.

(F) The greatest peak-to-valley draw-
down during the most recent five years
for the trading program specified,
expressed as a percentage of aggregate
nominal account sizes at the beginning
of the period, and indicating the
month(s) and year(s) of the draw-down.
* * * * *

4. Section 4.33 is proposed to be
amended by adding paragraphs (c) and
(d) to read as follows:

8§4.33 Recordkeeping.

(c) A commodity trading advisor must
obtain a written agreement signed by
each client which, at a minimum,
clearly specifies:

(1) The nominal account size;

(2) The name or description of the
trading program in which the client is
participating;

(3) The basis for the computation of
fees;

(4) How additions or withdrawals of
actual funds, profits, and losses will
each affect the nominal account size and
the computation of fees; and

(5) Whether the client will fully or
partially fund the account.

(d) Any changes to nominal account
size (other than changes resulting from
the factors listed in §4.33(c)(4) and
documented as required by that
subsection) must be in writing, must be
signed by the client, and must explicitly
indicate the current date, the new
nominal account size and the effective
date of the change.

5. Section 4.34 is proposed to be
amended by adding paragraph (p) to
read as follows:

8§4.34 General disclosures required.
* * * * *

(p) Additional Disclosure by
Commodity Trading Advisors Accepting
Partially-funded Accounts. A
commodity trading advisor that accepts
a partially-funded account (as defined
in §4.10(0)) must disclose:

(1) How the management fees will be
computed, expressed as a percentage of
the nominal account size, and an
explanation of the effect of partially
funding an account on the management
fees as a percentage of actual funds;

(2) An estimated range of the
commissions generally charged to an
account expressed as a percentage of the
nominal account size and an
explanation of the effect of partially
funding an account on the commissions
as a percentage of actual funds;

(3) A statement that partial funding
increases leverage, that leverage will
magnify both positive and negative rates
of return, and that the greater the
disparity between the nominal account
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size and the amount deposited,
maintained or made accessible to the
futures commission merchant, the
greater the likelihood and frequency of
margin calls, and the greater the size of
margin calls as a percentage of the
amount of actual funds committed to
the commodity trading advisor’s
program; and

(4) A description of the factors
considered by the commodity trading
advisor in determining the level of
trading for a given nominal account size
in the offered trading program and an
explanation of how those factors are
applied.

6. Section 4.35 is proposed to be
amended by revising paragraphs
(a)(1)(iv) through (a)(1)(ix), (a)(2)(iv),
(a)(6)(i)(A) through (F), and (a)(6)(ii) to
read as follows:

§4.35 Performance disclosures.
* * * * *

(a) General principles.—(1) * * *

(iv)(A) The aggregate of actual funds
for all of the trading programs of the
trading advisor or other person trading
the account, as of the date of the
Disclosure Document, or, if the
commodity trading advisor does not
have sufficient information regarding
the funding of its clients’ accounts to
determine the aggregate of actual funds
for its programs, a statement of that fact;

(B) The aggregate of actual funds for
the specified trading program of the
commodity trading advisor, as of the
date of the Disclosure Document, or, if
the commodity trading advisor does not
have sufficient information regarding
the funding of its client accounts to
determine the aggregate of actual funds
for the specified trading program, a
statement of that fact.

(v) The greatest monthly draw-down
during the most recent five years for the
trading program specified, expressed as
a percentage of aggregate nominal
account sizes, and indicating the month
and year of the draw-down;

(vi) The greatest peak-to-valley draw-
down during the most recent five years
for the trading program specified,
expressed as a percentage of aggregate
nominal account sizes at the beginning
of the period, and indicating the
month(s) and year(s) of the draw-down;

(vii) Subject to § 4.35(a)(2) for the
offered trading program, the annual and
year-to-date rate-of-return for the
program specified for each of the five
most recent calendar years and year-to-
date, computed on a compounded
monthly basis; and

(viii) In the case of the offered trading
program:

(A)(1) The number of accounts traded
pursuant to the offered trading program

that were opened and closed during the
period specified in §4.35(a)(5) with a
positive net lifetime rate of return as of
the date the account was closed; and

(2) The range of rates of return for
accounts that were both opened and
closed during the period specified in
§4.35(a)(5) and closed with positive net
lifetime rates of return; and

(B)(1) The number of accounts traded
pursuant to the offered trading program
that were opened and closed during the
period specified in § 4.35(a)(5) with
negative net lifetime rates of return as of
the date the account was closed; and

(2) The range of rates of return for
accounts that were both opened and
closed during the period specified in
§4.35(a)(5) and closed with negative net
lifetime rates of return.

(C) The net lifetime rate of return
shall be calculated as the compounded
product of the monthly rates of return
for each month the account is open.

(ix) In addition to the information
specified in §4.35(a)(1)(i)—(viii), where
the commodity trading advisor accepts
partially-funded accounts, the
performance capsule must include:

(A) A statement that rates of return are
based on nominal account size.

(B) In a column adjacent to the
presentation of data based on nominal
account size, the draw-down
information required by § 4.35(a)(1)(v)
and (vi), divided by the percentage of
actual funds committed to the
commodity trading advisor’s program by
the client with the lowest ratio of actual
funds to nominal account size in the
trading program.

(1) If the commodity trading advisor
does not have sufficient information
regarding the funding level of its client
accounts to determine the lowest ratio,
or if the lowest ratio is zero, present this
information at a funding level of 20
percent.

(2) The percentage basis of the
computation, i.e., the actual funds ratio
or the optional 20 percent, must be
disclosed in the heading of the column.

(C) If the commodity trading advisor
elects to include the aggregate of the
nominal account sizes of the client
accounts in the trading program
specified, this information must be
placed adjacent to the disclosure of
actual funds under management by the
commodity trading advisor as required
by §4.35(a)(1)(iv).

(2) Additional requirements with
respect to the offered trading program.

* * * * *

(iv) The commodity trading advisor
must make available to prospective and
existing clients upon request a table
showing the information required to be

calculated pursuant to § 4.35(a)(6). This
table must be updated at least quarterly.

* * * * *

(6) Calculation of, and recordkeeping
concerning, performance information.

(1) * *x %

(A) The nominal account size at the
beginning of the period, defined as the
previous period’s ending nominal
account size;

(B)(1) The net performance for the
period, which is defined as the total of:

(i) The realized gain or loss on
positions closed during the period, plus

(ii) The change during the period in
unrealized gain or loss, plus

(iii) Interest income on funds on
deposit in an account at a futures
commission merchant to margin the
client account which a commodity
trading advisor directs, plus

(iv) Other income earned on positions
held as part of the CTA’s program,
minus

(v) Fees and expenses.

(2) No interest or other income may be
imputed with respect to nominal
account sizes or otherwise computed on
a pro-forma basis.

(C) The nominal rate of return for the
period, which must be compounded no
less frequently than monthly and which
shall be calculated by one of the
following three methods, consistently
applied:

(1) Computing the net performance
divided by the beginning nominal
account size for each trading day in the
period and compounding each daily rate
of return to determine the rate of return
for the period;

(2) Dividing the net performance by
the arithmetic mean of the nominal
account sizes for each trading day
during the period; or,

(3) Dividing the net performance by
the nominal account size at the
beginning of the period.

(D) Changes to the nominal account
size during the period, pursuant to the
terms of the commodity trading
advisor’s agreement with the client in
accordance with §4.33(c)(4). The
records should clearly delineate the
source of each change (additions or
withdrawals of actual funds, profits or
losses, or otherwise).

(E) Changes to the nominal account
size pursuant to the terms of the
commodity trading advisor’s agreement
with the client in accordance with
§4.33(c)(1). The records should clearly
delineate the source of each change (the
opening or closing of accounts during
the period or changes to nominal
account size specifically directed by a
client in writing). If a client and the
advisor agree that a nominal account
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size be changed effective at the
beginning of a period, the change shall
be reflected at the end of the prior
period.

(F) The nominal account size at the
end of the period, defined as the sum of
the nominal account size at the
beginning of the period
[§4.35(a)(6)(1)(A)] and the changes
specified in this §4.35(a)(6)(i)
subparagraphs (D) and (E).

(ii) All supporting documents
necessary to substantiate the
computation of such amounts must be

maintained in accordance with §1.31.
* * * * *

Issued in Washington, DC on March 10,
2003 by the Commission.

Jean A. Webb,

Secretary of the Commission.

[FR Doc. 03—-6081 Filed 3—12—-03; 8:45 am]
BILLING CODE 6351-01-U

DEPARTMENT OF THE TREASURY

Customs Service

19 CFR PART 181
RIN 1515-AD23

Tariff Treatment Related to
Disassembly Operations Under the
North American Free Trade Agreement

AGENCY: Customs Service, Department
of the Treasury.

ACTION: Proposed rule.

SUMMARY: This document proposes to
amend the Customs Regulations
concerning the North American Free
Trade Agreement (the NAFTA).
Specifically, the proposed rule would
allow components which are recovered
from the disassembly of used goods in

a NAFTA country to be entitled to
NAFTA originating status when
imported into the United States,
provided that: The recovered
components satisfy the applicable
NAFTA rule of origin requirements; and
if the applicable rule of origin does not
include a regional value content
requirement, the components are subject
to further processing in the NAFTA
country beyond certain minor
operations.

The proposed rule is intended to
promote economic activity and the
protection of the environment in North
America, both of which are goals of the
NAFTA. To this end, the recovery and
recycling of used goods is a critical
element in both the economic activity
and the environmental goals of the
nation, and disassembly for the recovery

of used goods is a key process in many
such recycling operations.

DATES: Comments must be received on
or before May 12, 2003.

ADDRESSES: Written comments are to be
addressed to the U.S. Customs Service,
Office of Regulations and Rulings,
Attention: Regulations Branch, 1300
Pennsylvania Avenue, NW.,
Washington, DC 20229. Submitted
comments may be inspected at U.S.
Customs Service, 799 9th Street, NW.,
Washington, DC during regular business
hours. Arrangements to inspect
submitted comments should be made in
advance by calling Mr. Joseph Clark at
(202) 572-8768.

FOR FURTHER INFORMATION CONTACT:
Edward M. Leigh, Office of Regulations
and Rulings, (202) 572-8827.
SUPPLEMENTARY INFORMATION:

Background

On December 17, 1992, the United
States, Canada and Mexico (the parties)
entered into an agreement, the North
American Free Trade Agreement (the
NAFTA). The provisions of the NAFTA
were adopted by the United States with
the enactment of the North American
Free Trade Agreement Implementation
Act, Public Law 103-182, 107 Stat. 2057
(December 8, 1993).

The question has arisen, in the
context of recycling or re-manufacturing
operations, whether disassembly
occurring in a NAFTA country may be
considered NAFTA origin conferring
“production” where the components
recovered by disassembly satisfy the
Annex 401 rules of origin for the
NAFTA and there is some form of
substantial processing performed on the
recovered components.

The NAFTA does not explicitly
address whether parts or components,
whose origin is non-NAFTA or
unknown, that are recovered by
disassembly in a NAFTA country from
a non-originating good, may qualify as
NAFTA originating goods if, as a result
of the disassembly, they satisfy the rules
of origin set out in Article 401 and
Annex 401 of the NAFTA and are
themselves subjected to some form of
substantial further processing.

The recovery and recycling of used
goods is an increasingly important
element in the economic activity as well
as the environmental goals of the nation,
and disassembly, for the recovery of
parts or for the re-manufacturing of a
good, is a key process in many recycling
operations.

The goals of the North American Free
Trade Agreement (NAFTA) include
elimination of barriers to trade,
facilitation of cross-border movement of

goods, promotion of economic activity
in North America, and protection of the
environment. The Department of the
Treasury and Customs Service have
examined NAFTA’s rules of origin as
applied to both recovered and recycled
goods. Allowing disassembly to confer
origin under certain circumstances
promotes recycling and re-
manufacturing in North America and
would advance these economic and
environmental objectives.

Proposed Rule

To this end, accordingly, this
document proposes to amend the
Customs Regulations to allow
components which are recovered from
the disassembly of used goods in a
NAFTA country to be entitled to
NAFTA originating status upon
importation to the United States,
provided that: (1) The recovered
components satisfy the applicable
NAFTA rule of origin requirements in
Annex 401; and (2) if the rule of origin
in Annex 401 applicable to the
components does not include a regional
value content requirement, the
components are subject to further
processing in the NAFTA country
beyond certain specified minor
operations.

Treatment of Disassembly as a
Production Consistent with the Intent of
NAFTA

Under the proposal, treatment of
disassembly as potentially conferring
NAFTA originating status must, of
course, be consistent with the terms and
objectives of the NAFTA
Implementation Act of 1993. Within
that framework, the most important
question which must be answered is
does ““disassembly’’ constitute origin
conferring “production” within the
meaning of that term as defined in
Article 415 of the NAFTA, as
implemented in 19 U.S.C.
3332(a)(1)(B)(i) and 3332(p)(22) and in
section 2(1) of the NAFTA Rules of
Origin Regulations (Uniform
Regulations) (19 CFR part 181,
Appendix, section 2(1))?

A Change in Tariff Classification
Resulting from a Production

Under NAFTA Article 401(b) and 19
U.S.C. 3332(a)(1)(B)(i), a good shall
originate in the territory of a party
where each of the non-originating
materials used in the production of the
good undergoes an applicable change in
tariff classification set out in Annex 401
as a result of production occurring
entirely in the territory of one or more
of the parties. It is therefore understood
that unless it results from an activity
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that qualifies as “production”, the mere
fact that there is a prescribed change in
tariff classification will not be
considered as meeting a rule of origin.

The term “production” is defined in
Article 415 of the NAFTA and in 19
U.S.C. 3332(p)(22) and is implemented
in section 2(1) of the Uniform
Regulations (19 CFR part 181,
Appendix, section 2(1)). As noted, the
term, in relevant part, requires a
manufacturing, processing or
assembling of a good. Of course, the
processes listed here are illustrative, not
exhaustive, and the absence of the term
“disassembly” is not dispositive of
whether or not a disassembly operation
is a production process for NAFTA
purposes.

A disassembly operation will result in
one or more articles being taken or
separated from a manufactured good.
Assuming no further production, these
various articles are typically classifiable
under tariff provisions (often those for
“parts” of goods) other than the
classification of the original good from
which the articles were disassembled.
Consequently, if disassembly is treated
as production and any other
requirements are satisfied, the recovered
component may satisfy the NAFTA
rules of origin.

Disassembly as a Production Process

Upon review, we find no evidence
(beyond the failure to explicitly include
disassembly in the illustrative list of
“production” activities in NAFTA
Article 415) showing that the NAFTA
intended not to treat ““disassembly” as
a production process. Use of the term
“processing” includes a broad range of
economic activity within production.
Recycling operations for the recovery by
disassembly of reusable components
such as automotive parts and
photocopier or computer parts
constitute identifiable business
operations within the NAFTA territories
and the free trade purposes of NAFTA
(discussed above) would be satisfied by
establishing rules under which
substantial “production” consistent
with those purposes will be deemed to
occur. Recycling operations based on
certain repair or alteration operations
already have been given appropriate
recognition under NAFTA Article 307.
Equally, operations based on the
recovery of certain waste or scrap
materials have been designated in the
NAFTA rules of origin as conferring
origin where such operations take place
(NAFTA Article 415). It is thus
consistent with the NAFTA to treat the
recovery of useable goods by
disassembly as ‘‘production’” under the
NAFTA rules of origin.

Circumvention of NAFTA'’s Rules of
Origin; Disassembly of New Products

Moreover, to ensure that disassembly
is not used to circumvent the intent of
NAFTA, the proposed rule provides
that, under certain circumstances,
additional operations beyond
disassembly are required for the
recovered component to acquire NAFTA
originating status. Specifically, as
previously outlined, the recovered
component must meet the requirement
of the applicable rule of origin in Annex
401, including any pertinent regional
value content requirement; and, if the
applicable rule of origin in Annex 401
does not include a regional value
content requirement, the recovered
component must be subject to
additional processing beyond certain
minor operations.

Where there is no regional value
content requirement applicable to the
recovered components, the additional
processing operations necessary to
confer NAFTA originating status must
involve more than certain minor
operations which are enumerated as
follows: (1) Cleaning or sterilizing,
including removal of rust, grease, paint,
or other coatings; (2) Application of
preservative or decorative coatings,
including lubricants, protective
encapsulation, preservative or
decorative paint, or metallic coatings;
(3) Trimming, filing or cutting off small
amounts of excess materials (precision
machining, however, is not to be
considered a minor operation); (4)
Unloading, reloading or any other
operation necessary to maintain the
good in good condition; (5) Packing, re-
packing, packaging or repackaging; or
(6) Testing, marking, sorting, or grading.

Customs has also examined whether a
producer might use disassembly of new
goods to circumvent the intent of the
NAFTA. A new non-NAFTA product
could be imported into Mexico or
Canada, disassembled, and the
disassembled parts could then be
imported into the United States and
either re-assembled or used as parts.
Customs believes that a change in tariff
classification resulting from the
disassembly of new, non-originating
goods should not make the resulting
goods eligible for originating status.
Because the disassembly of new goods
may potentially be treated as a
circumvention activity within the
meaning of section 17 of the Uniform
Regulations (19 CFR part 181,
Appendix, section 17), the proposed
rule provides that the disassembly of
new goods shall not be considered to be
“production” for the purposes of
NAFTA Article 415 and the NAFTA

rules of origin. Notwithstanding this
proposal, Customs is particularly
interested in receiving comments on the
contrary view that an applicable value
content rule or alternative requirement
for substantial processing suffice to
permit “production” to be considered to
have occurred in this case as well. After
reviewing the comments, Customs will
issue a final rule that will resolve the
question definitively.

To reflect the above-described
interpretations of law and substantive
considerations, this document proposes
to add a new §181.132 to the Customs
Regulations (19 CFR 181.132).

Comments

Before adopting the proposed
regulation, consideration will be given
to any written comments that are timely
submitted to Customs. Customs
specifically requests comments on the
clarity of the proposed rule and how it
may be made easier to understand.
Comments submitted will be available
for public inspection in accordance with
the Freedom of Information Act (5
U.S.C. 552), § 1.5, Treasury Department
Regulations (31 CFR 1.5) and
§ 103.11(b), Customs Regulations (19
CFR 103.11(b)), at the U.S. Customs
Service, 799 9th Street, NW.,
Washington, DC during regular business
hours. Arrangements to inspect
submitted comments should be made in
advance by calling Mr. Joseph Clark at
(202) 572-8768.

Regulatory Flexibility Act and
Executive Order 12866

The proposed rule is intended to
promote economic activity as well as
the protection of the environment in
North America, both of which are goals
of the NAFTA. Specifically, the
recovery and recycling of used goods is
a critical element in both the economic
activity and the environmental goals of
the nation, and disassembly, for the
recovery or re-manufacturing of used
goods, is a key process in many such
operations. Hence, pursuant to the
provisions of the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.), it is certified
that the proposed rule, if adopted, will
not have a significant economic impact
on a substantial number of small
entities. Accordingly, it is not subject to
the regulatory analysis or other
requirements of 5 U.S.C. 603 and 604.
Nor does the proposed rule result in a
“significant regulatory action” under
E.O. 12866.

List of Subjects in 19 CFR Part 181

Administrative practice and
procedure, Canada, Customs duties and
inspection, Imports, Mexico, Trade
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agreements (North American Free-Trade
Agreement).

Proposed Amendments to the
Regulations

It is proposed to amend part 181,
Customs Regulations (19 CFR part 181),
as set forth below.

PART 181—NORTH AMERICAN FREE
TRADE AGREEMENT

1. The authority citation for part 181
would continue to read as follows:

Authority: 19 U.S.C. 66, 1202 (General
Note 23, Harmonized Tariff Schedule of the
United States), 1624, 3314.

2. Subpart L of part 181 is amended
by adding a new § 181.132 to read as
follows:

§181.132 Disassembly.

(a) Treated as a production. For
purposes of implementing the rules of
origin provisions of General Note 12,
HTSUS, and Chapter Four of the
NAFTA, except as provided in
paragraph (b) of this section,
disassembly is considered to be
production, and a component recovered
from a good disassembled in the
territory of a Party will be considered to
be originating as the result of such
disassembly provided that:

(1) The recovered component satisfies
all applicable requirements of Annex
401 and this part; and

(2) Where the rule in Annex 401
applicable to the recovered component
does not include a regional value
content requirement, the recovered
component is thereafter advanced in
value or improved in condition by
means of additional processing
operations other than those listed
below. Merely processing by performing
any or all of the following minor
operations would not be sufficient to be
considered production:

(i) Cleaning or sterilizing, including
removal of rust, grease, paint, or other
coatings;

(ii) Application of preservative or
decorative coatings, including
lubricants, protective encapsulation,
preservative or decorative paint, or
metallic coatings;

(iii) Trimming, filing or cutting off
small amounts of excess materials
(precision machining, however, is not
considered a minor operation);

(iv) Unloading, reloading or any other
operation necessary to maintain the
good in good condition;

(v) Packing, re-packing, packaging or
repackaging; or

(vi) Testing, marking, sorting, or

rading.

(b) Exception; new goods.
Disassembly as provided in paragraph

(a) of this section will not be considered
a production in the case of components
that are recovered from new goods.

(c) Automotive components/goods.
Notwithstanding the provisions of
Schedule V (Automotive Goods) of the
Appendix to this part, the rule set forth
in this section applies for purposes of
determining whether goods of that
Schedule are originating.

Robert C. Bonner,
Commissioner of Customs.

Approved: February 18, 2003.
Timothy E. Skud,
Deputy Assistant Secretary of the Treasury.
[FR Doc. 03-6051 Filed 3—12—-03; 8:45 am)|]
BILLING CODE 4820-02-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Chapter |

[OPP—2003-0010; FRL—7298-9]

RIN 2070-AD72

Endangered Species and Pesticide

Regulation; Reopening of Comment
Period

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Advance notice of proposed
rulemaking; reopening of comment
period.

SUMMARY: This document reopens the
public comment period established in
an advance notice of proposed
rulemaking (ANPR) issued in the
Federal Register of January 24, 2003. In
that document, EPA sought comment on
an ANPR for an endangered species and
pesticide regulation. EPA is hereby
reopening the comment period, which
ended on March 10, 2003. The new
comment period will end March 25,
2003.

DATES: Comments, identified by the
docket ID number OPP-2003-0010,
must be received on or before March 25,
2003.

ADDRESSES: Comments may be
submitted electronically, by mail, or
through hand delivery/courier. Follow
the detailed instructions as provided in
Unit I. of the SUPPLEMENTARY
INFORMATION of the January 24, 2003
Federal Register document.

FOR FURTHER INFORMATION CONTACT:
Arthur-Jean Williams, Field and
External Affairs Division (7506C), Office
of Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460—
0001; telephone number: (703) 305—

5239; fax number: (703) 308—3259; e-
mail address: williams.arty@epa.gov.
SUPPLEMENTARY INFORMATION:

1. General Information

A. Does this Action Apply to Me?

This action is directed to the public
in general and may be of particular
interest to persons who manufacture,
sell or use pesticides or who are part of
a State or Tribe engaged in the
regulation of pesticide products and to
groups interested in environmental
regulation. The Agency has not
attempted to describe all the specific
entities that may be affected by this
action. If you have any questions
regarding the applicability of this action
to a particular entity, consult Arthur-
Jean Williams at the telephone number/
e-mail address listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Get Copies of this
Document and Other Related
Information?

1. Docket. EPA has established an
official public docket for this action
under docket identification (ID) number
OPP-2003-0010. The official public
docket consists of the documents
specifically referenced in this action,
any public comments received, and
other information related to this action.
Although a part of the official docket,
the public docket does not include
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. The official public
docket is the collection of materials that
is available for public viewing at the
Public Information and Records
Integrity Branch (PIRIB), Rm. 119,
Crystal Mall #2, 1921 Jefferson Davis
Hwy., Arlington, VA. This docket
facility is open from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The docket telephone number
is (703) 305-5805.

2. Electronic access. You may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr/. A
frequently updated electronic version of
40 CFR Chapter I is available at http:/
/www.access.gpo.gov/nara/cfr/
cfrhtml_00/Title_40/40cfr1_00.html, a
beta site currently under development.

An electronic version of the public
docket is available through EPA’s
electronic public docket and comment
system, EPA Dockets. You may use EPA
Dockets at http://www.epa.gov/edocket/
to submit or view public comments,
access the index listing of the contents
of the official public docket, and to
access those documents in the public
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docket that are available electronically.
Although not all docket materials may
be available electronically, you may still
access any of the publicly available
docket materials through the docket
facility identified in Unit I.B.1. Once in
the system, select “‘search,” then key in
the appropriate docket ID number.

C. How and to Whom Do I Submit
Comments?

To submit comments, or access the
official public docket, please follow the
detailed instructions as provided in
Unit I. of the SUPPLEMENTARY
INFORMATION of the January 24, 2003
Federal Register document. If you have
questions, consult the person listed
under FOR FURTHER INFORMATION
CONTACT.

II. Background

On January 24, 2003, EPA, in
conjunction with the Fish and Wildlife
Service, U.S. Department of the Interior,
and National Marine Fisheries Service,
National Oceanic and Atmospheric
Administration, U.S. Department of
Commerce, issued a Federal Register
document (68 FR 3785) (FRL-7287-3)
seeking public comment on an ANPR
for an endangered species and pesticide
regulation.

Among the comments received thus
far was a request, signed by 30 groups,
for an extension of the comment period
by 45 days. While the agencies
appreciate the need to provide adequate
opportunity for public input, the
agencies believe a shorter extension is
warranted for several reasons. First,
numerous comments were already
received during the original comment
period. Second, the January 24, 2003
Federal Register notice was an ANPR.
Thus, the public will have further
opportunity to comment with future
publication of a notice of proposed
rulemaking.

III. What Action is EPA Taking?

Since EPA has an electronic docket
system that allows distribution of
materials more easily to interested
persons, EPA agreed to take
responsibility for all of the
administrative duties related to
publication of the ANPR and this
document, including the creation of a
public docket, receipt of public
comments, and other related matters.
Therefore, EPA, on behalf of the three
agencies, hereby reopens the comment

period, which ended on March 10, 2003.

The new comment period will end
March 25, 2003.

IV. What is the Agency’s Authority for
Taking this Action?

The ANPR was issued under the
authority of section 7 of the Endangered
Species Act (ESA), as amended, 16
U.S.C. 1531 et seq., and the Federal
Insecticide, Fungicide, and Rodenticide
Act (FIFRA), 7 U.S.C. 136 et seq.

V. Do Any Statutory and Executive
Order Reviews Apply to this Action?

No. This action merely extends the
date by which public comments must be
submitted to EPA on an ANPR that
previously published in the Federal
Register of January 24, 2003 (68 FR
3785). For information about the
applicability of the regulatory
assessment requirements to the ANPR,
please refer to the discussion in Unit IV.
of that document (68 FR 3785).

List of Subjects

Environmental protection,
Endangered species, Pesticides.

Dated: March 10, 2003,
Stephen L. Johnson,

Assistant Administrator, Office of Prevention,
Pesticides and Toxic Substances.

[FR Doc. 03—6188 Filed 3—11-03; 2:49 pm]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 51 and 52
[AD-FRL—-7466-9]

RIN 2060-AK28

Prevention of Significant Deterioration
(PSD) and Nonattainment New Source

Review (NSR): Routine Maintenance,
Repair and Replacement

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Announcement of public
hearings and a public comment line.

SUMMARY: The EPA is announcing five
public hearings to be held on March 31,
2003, on the December 31, 2002,
proposal to revise the regulations
governing the NSR programs mandated
by parts C and D of title I of the Clean
Air Act (CAA). The proposed changes
provide a future category of activities
that would be considered to be routine
maintenance, repair and replacement
(RMRR) under the NSR program. See 67
FR 80290. The public hearings will
provide interested parties the
opportunity to present data, views, or
arguments concerning these proposed
changes. The EPA is holding the public
hearings because of the number of the

requests we received in a timely manner
from interested parties throughout the
nation. The EPA is also announcing the
establishment of a comment line for the
public to call and leave verbal
comments on these proposed changes.
The number is (919) 541-0211.
Comments received through this phone
number will be logged and placed in
Docket No. A-2002-04.

DATES: The public hearings will
convene at 9 a.m. and will end at 10
p.m. on March 31, 2003. Times are local
for each hearing location.

ADDRESSES: The public hearings will be
held at the following five locations
simultaneously:

1. Albany Marriott Hotel, 189 Wolf
Road, Albany, NY 12205, Phone 518—
458-8444;

2. Doubletree Hotel Dallas, 5410 LB]J
Freeway, Dallas, TX 75240, Phone (972)
934-8400;

3. Crowne Plaza Hotel, 8000
Merriman Road, Romulus, MI 48174,
Phone 734-729-2600;

4. U.S. Environmental Protection
Agency, 109 TW Alexander Drive,
Research Triangle Park, North Carolina
27709, Building C, Auditorium C111,
phone 919-541-5319; and

5. Hilton Salt Lake City Center, 255
South West Temple, Salt Lake City, UT
84101, Phone 801-328-2000.

Documents related to this proposed
rulemaking are available for public
inspection in the EPA Air Docket No.
A-2002-04.

FOR FURTHER INFORMATION CONTACT: Mr.
Dave Svendsgaard at (919) 541-2380,
telefax (919) 541-5509, E-mail:
svendsgaard.dave@epa.gov or by mail at
U.S. Environmental Protection Agency,
OAQPS, Information Transfer and
Program Integration Division, (C339-
03), Research Triangle Park, North
Carolina 27711. As of the date of this
announcement, the Agency intends to
proceed with the hearings as
announced; however, unforeseen
circumstances may result in a
postponement. Therefore, members of
the public planning to attend any of
these hearings are advised to contact
Ms. Chandra Kennedy, U.S,
Environmental Protection Agency,
OAQPS, Information Transfer and
Program Integration Division, (C339-
03), Research Triangle Park, North
Carolina 27711; telephone (919) 541—
5319 or E-mail
kennedy.chandra@epa.gov, to confirm
the locations and date of the hearings.
You may also check our New Source
Review website at http://www.epa.gov/
nsr for any changes in the date or
locations. If you would like to speak at
any of these hearings, you should also
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contact Ms. Chandra Kennedy.
Presentations will be limited to 5
minutes each.

SUPPLEMENTARY INFORMATION: The EPA’s
planned seating arrangements for the
hearings is theater style, with seating
available on a first come first served
basis for about 250 people. An agenda
will be provided at the hearings.

Dated: March 7, 2003.
Henry C. Thomas,

Acting Director, Office of Air Quality Planning
and Standards.

[FR Doc. 03-6186 Filed 3—12—03; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR 62
[Region Il Docket No. NY58-253b;
FRL-7464-7]

Approval and Promulgation of
Implementation Plans for Designated
Facilities; NY

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve
the State plan submitted by New York
State to implement and enforce the
Emission Guidelines (EG) for existing
small Municipal Waste Combustion
(MWC) Units. New York’s plan
establishes emission limits and other
requirements for the purpose of
reducing toxic air emissions from small
MWC units throughout the State. New
York submitted its plan to fulfill the
requirements of sections 111(d) and 129
of the Clean Air Act. In the “Rules and
Regulations” section of this Federal
Register, EPA is approving the State’s
SIP submittal, as a direct final rule
without prior proposal because the
Agency views this as a noncontroversial
submittal and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the direct final
rule. If EPA receives no adverse
comments, EPA will not take further
action on this proposed rule.

If EPA receives adverse comments,
EPA will withdraw the direct final rule
and it will not take effect. EPA will
address all public comments in a
subsequent final rule based on this
proposed rule. The EPA will not
institute a second comment period on
this action. Any parties interested in
commenting on this action should do so
at this time.

DATES: Written comments must be
received on or before April 14, 2003.

ADDRESSES: All comments should be
addressed to: Raymond Werner, Chief,
Air Programs Branch, Environmental
Protection Agency, Region II Office, 290
Broadway, New York, New York 10007—
1866.

Copies of the State submittal are
available at the following addresses for
inspection during normal business
hours:

Environmental Protection Agency,
Region II Office, 290 Broadway, 25th
Floor, New York, New York 10007—-
1866.

New York State Department of
Environmental Conservation, Division
of Air Resources, 625 Broadway, 2nd
Floor, Albany, New York 12233.

FOR FURTHER INFORMATION CONTACT:
Anthony (Ted) Gardella, Air Programs
Branch, Environmental Protection
Agency, 290 Broadway, 25th Floor, New
York, New York 10278, (212) 637—4249.
SUPPLEMENTARY INFORMATION: For
additional information see the direct
final rule which is located in the Rules
Section of this Federal Register.

Dated: March 3, 2003.
Jane M. Kenny,
Regional Administrator, Region 2.
[FR Doc. 03-5909 Filed 3—12-03; 8:45 am)]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 271

[FRL-7465-9]

Virginia: Final Authorization of State

Hazardous Waste Management
Program Revision

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: Virginia has applied to EPA
for final authorization of the changes to
its hazardous waste program under the
Resource Conservation and Recovery
Act (RCRA). EPA proposes to grant final
authorization to Virginia. In the “Rules
and Regulations” section of this Federal
Register, EPA is authorizing the changes
by an immediate final rule. EPA did not
make a proposal prior to the immediate
final rule because we believe this action
is not controversial and do not expect
comments that oppose it. We have
explained the reasons for this
authorization in the preamble to the
immediate final rule. Unless we receive
written comments which oppose this
authorization during the comment
period, the immediate final rule will
become effective on the date it

establishes, and we will not take further
action on this proposal. If we receive
comments that oppose this action, we
will withdraw the immediate final rule,
and it will not take effect. We will then
respond to public comments in a later
final rule based on this proposal. You
may not have another opportunity for
comment. If you want to comment on
this action, you must do so at this time.
DATES: Send your written comments by
April 14, 2003.

ADDRESSES: Send written comments to
Joanne Cassidy, Mailcode 3WC21,
RCRA State Programs Branch, U.S. EPA
Region III, 1650 Arch Street,
Philadelphia, PA 19103, Phone number:
(215) 814-3381. You may inspect and
copy Virginia’s application from 8:15
a.m. to 4:30 p.m. at the following
locations: Virginia Department of
Environmental Quality, 629 East Main
Street, Richmond, VA 23219, Phone
Number: (804) 698—4213, attn: Robert
Wickline; or Virginia Department of
Environmental Quality, West Central
Regional Office, 3019 Peters Creek Road,
Roanoke, VA 24015, Phone Number:
(540) 562—6872, attn: Aziz Farahmand;
or EPA Region III, Library, 2nd Floor,
1650 Arch Street, Philadelphia, PA
19103-2029, Phone Number: (215) 814—
5254.
FOR FURTHER INFORMATION CONTACT:
Joanne Cassidy, Mailcode 3WC21,
RCRA State Programs Branch, U.S. EPA
Region III, 1650 Arch Street,
Philadelphia, PA 19103, Phone number:
(215) 814-3381.
SUPPLEMENTARY INFORMATION: For
additional information, please see the
immediate final rule published in the
“Rules and Regulations” section of this
Federal Register.

Dated: March 5, 2003.
Thomas Voltaggio,
Acting Regional Administrator, Region III.
[FR Doc. 03-6110 Filed 3—12—-03; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 15

[ET Docket No. 00-258 and IB Docket No.
99-81; FCC 03-16]
Advanced Wireless Service

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document seeks
comment on how to use the reallocated
Mobile Satellite Service (MSS) spectrum
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as well as other bands previously
proposed for Advanced Wireless Service
(AWS) use, the relocation of the
Multipoint Distribution Service (MDS),
and additional flexibility for the
Unlicensed Personal Communications
Service (UPCS) band spectrum, in order
to promote more efficient spectrum use
which, in turn, serves the public
interest.

DATES: Written comments are due April
14, 2003, and reply comments are due
April 28, 2003.

ADDRESSES: Office of the Secretary,
Federal Communications Commission,
445 12th Street, SW., TW-A325,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Jamison Prime, Office of Engineering
and Technology, (202) 418-7474, TTY
(202) 418-2989, e-mail: jprime@fcc.gov.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Third
Notice of Proposed Rule Making, ET
Docket 00-258 and IB Docket No. 99—
81, FCC 03-16, adopted January 29,
2003, and released February 10, 2003.
The full text of this document is
available for inspection and copying
during regular business hours in the
FCC Reference Center (Room CY-A257),
445 12th Street, SW., Washington, DC
20554. The complete text of this
document also may be purchased from
the Commission’s copy contractor,
Qualex International, 445 12th Street,
SW., Room, CY-B402, Washington, DC
20554. The full text may also be
downloaded at: www.fcc.gov.
Alternative formats are available to
persons with disabilities by contacting
Brian Millin at (202) 418-7426 or TTY
(202) 418-7365.

Pursuant to §§1.415 and 1.419 of the
Commission’s rules, 47 CFR 1.415,
1.419, interested parties may file
comments on or before April 14, 2003,
and reply comments on or before April
28, 2003. Comments may be filed using
the Commission’s Electronic Comment
Filing System (ECFS) or by filing paper
copies. See Electronic Filing of
Documents in Rulemaking Proceedings,
63 FR 24121, May 1, 1998. Comments
filed through the ECFS can be sent as an
electronic file via the Internet to http:/
/www.fcc.gov/e-file/ecfs.html.
Generally, only one copy of an
electronic submission must be filed. If
multiple docket or rulemaking numbers
appear in the caption of this proceeding,
however, commenters must transmit
one electronic copy of the comments to
each docket or rulemaking number
referenced in the caption. In completing
the transmittal screen, commenters
should include their full name, U.S.
Postal Service mailing address, and the

applicable docket or rulemaking
number. Parties may also submit an
electronic comment by Internet e-mail.
To get filing instructions for e-mail
comments, commenters should send an
e-mail to ecfs@fcc.gov, and should
include the following words in the body
of the message, “‘get form <your e-mail
address.” A sample form and directions
will be sent in reply. Parties who choose
to file by paper must file an original and
four copies of each filing. If more than
one docket or rulemaking number
appear in the caption of this proceeding,
commenters must submit two additional
copies for each additional docket or
rulemaking number.

All filings must be addressed to the
Commission’s Secretary, Office of the
Secretary, Federal Communications
Commission. Filings can be sent by
hand or messenger delivery, by
commercial overnight courier, or by
first-class or overnight U.S. Postal
Service mail (although we continue to
experience delays in receiving U.S.
Postal Service mail). The Commission’s
contractor, Vistronix, Inc., will receive
hand-delivered or messenger-delivered
paper filings for the Commission’s
Secretary at 236 Massachusetts Avenue,
NE., Suite 110, Washington, DC 20002.
The filing hours at this location are 8
a.m. to 7 p.m. All hand deliveries must
be held together with rubber bands or
fasteners. Any envelopes must be
disposed of before entering the building.
Commercial overnight mail (other than
U.S. Postal Service Express Mail and
Priority Mail) must be sent to 9300 East
Hampton Drive, Capitol Heights, MD
20743. U.S. Postal Service first-class
mail, Express Mail, and Priority Mail
should be addressed to 445 12th Street,
SW., Washington, DC 20554.

Summary of Third Notice of Proposed
Rule Making

1. The Third Notice of Proposed Rule
Making (“Third NPRM”) discusses the
frequency bands that are still under
consideration in this proceeding and
invites additional comment on their
disposition. Specifically, we address the
UPCS band at 1910-1930 MHz, the MDS
spectrum at 2155-2160/62 MHz, the
Emerging Technology spectrum at
2160-2165 MHz, and the bands
reallocated from MSS (1990-2000 MHz,
2020-2025 MHz and 2165-2180 MHz).
We seek comment on these bands with
respect to using them for paired or
unpaired AWS operations or as
relocation spectrum for existing
services. We emphasize the scope of the
record we have already developed and
urge interested parties to narrow their
discussion to specific proposals that
will allow for the most efficient and

effective use of this remaining spectrum.
For example, parties filing comments in
response to any of the issues in the
Third Notice should take into account
how the modification of our rules to
allow MSS licensees to deploy ATC (see
Flexibility for Delivery of
Commmunications by Mobile Satellite
Service Providers in the 2 GHz Band,
the L-Band and the 1.6/2.4 GHz Bands,
FCC 03-315) affects their analysis of the
spectrum under consideration in this
proceeding. We specifically seek
comment on the following issues:

» Seek comment on whether we
should re-designate all or a portion of
the UPCS spectrum at 1910-1920 for
new fixed and mobile uses. Five or 10
megahertz of this spectrum could be
paired with spectrum in the 1990-2000
MHz band to expand the existing
Broadband PCS allocation, to allow for
AWS applications, or as replacement
spectrum for other services.

» Tentatively conclude that we
should retain the 1920-1930 MHz band
for UPCS use and seek comment on
whether we should provide for
additional flexibility in that band, as
well as any additional spectrum that we
retain for UPCS use in the 1910-1920
MHz band.

* Seek comment on making available
for new services, including AWS, the
MSS uplink band spectrum that we are
reallocating at 2020-2025 MHz. We also
ask whether this band could be paired
with spectrum in the 2.1 GHz band.

» Seek further comment on making
available for new services, including
AWS, a 10 megahertz block that is
upper adjacent to the existing 45
megahertz AWS allocation in the 2110—
2155 MHz band. This spectrum block
consists of the remaining 5 megahertz of
the MDS band at 2155-2160 MHz
combined with an adjacent 5 megahertz
spectrum block in the 2160-2165 MHz
band that was identified in the Emerging
Technologies proceeding.

» Seek comment on the best use of
the spectrum that we make available by
reallocating the MSS downlink band at
2165-2180 MHz.

* Seek comment on relocation
spectrum for MDS operations from the
2150-2160/62 MHz band, including
spectrum that we make available by
reallocating the MSS downlink band at
2165—-2180 MHz or, alternatively,
spectrum that is adjacent to the
Broadband PCS bands.

Initial Regulatory Flexibility Analysis

2. As required by the Regulatory
Flexibility Act (RFA)?* the Commission

1See 5 U.S.C. 603. The RFA (codified at 5 U.S.C.
601-612) has been amended by the Small Business
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has prepared this Initial Regulatory
Flexibility Analysis (IRFA) of the
possible significant economic impact on
small entities by the policies and rules
proposed in this Third Notice of
Proposed Rulemaking (Third NPRM).
Comment is requested in this IRFA.
Comments must be identified as
responses to the IRFA and must be filed
by the deadlines for comments on the
Third NPRM as provided in paragraph
77 of the Third NPRM. The Commission
will send a copy of the Third NPRM,
including this IRFA, to the Chief
Counsel for Advocacy of the Small
Business Administration. See 5 U.S.C.
603(a).

Need for, and Objectives of, the
Proposed Rules

3. The Third NPRM seeks comments
on the reallocation of spectrum in the
1910-1920 MHz band that can be paired
with spectrum in the 1990-2000 MHz
band to support fixed and mobile
services, including AWS. It proposes
that additional flexibility be afforded to
the UPCS spectrum (that remains in the
1910-1930 MHz band) in order to
support a variety of UPCS devices,
including voice and data devices, and
asks whether additional unlicensed
devices—such as community wireless
networks—could also coexist in the
band. The Third NPRM also proposes to
reallocate spectrum at 2155-2165 MHz
that was previously identified as
candidate spectrum for AWS, and seeks
the most appropriate means to relocate
licensees operating in the 2150-2160/
2162 MHz band. Together, these
proposed actions continue our efforts to
identify spectrum that is suitable for
AWS, and to allocate our existing in
such a way as to promote overall
efficient use.

Legal Basis

4. The proposed action is authorized
under sections 1, 4(i), 7(a), 301, 302(a),
303(f), 303[g), 303(r), 307, 308, 309(j),
316, and 332 of the Communications
Act of 1934, as amended, 47 U.S.C.
sections 151, 154(i), 157(a), 301, 302(a),
303(f), 303[g), 303(r), 307, 308, 309(j),
316, and 332.

Description and Estimate of the Number
of Small Entities to Which the Rules
Will Apply

5. The RFA directs agencies to
provide a description of, and, where
feasible, an estimate of, the number of
small entities that may be affected by
the rules adopted herein.2 The RFA

Regulatory Enforcement Fairness Act of 1996
(SBREFA), Pub. L. 104-121, title II, 110 Stat. 857
(1996).

25 U.S.C. 604(a)(3).

generally defines the term “small
entity” as having the same meaning as
the terms “small business,” “small
organization,” and ‘‘small governmental
jurisdiction.” 3 In addition, the term
“small business” has the same meaning
as the term “‘small business concern”
under the Small Business Act.¢ A
“small business concern” is one which:
(1) Is independently owned and
operated; (2) is not dominant in its field
of operation; and (3) satisfies any
additional criteria established by the
Small Business Administration (SBA).5

6. A small organization is generally
‘“any not-for-profit enterprise which is
independently owned and operated and
is not dominant in its field.” &
Nationwide, as of 1992, there were
approximately 275,801 small
organizations.” “Small governmental
jurisdiction” generally means
“governments of cities, counties, towns,
townships, villages, school districts, or
special districts, with a population of
less than 50,000.”” 8 As of 1992, there
were approximately 85,006
governmental entities in the United
States.® This number includes 38,978
counties, cities, and towns; of these,
37,566, or 96%), have populations of
fewer then 50,000.10 The Census Bureau
estimates that this ratio is
approximately accurate for all
governmental entities. Thus, of the
85,006 governmental entities, we
estimate that 81,600 (96%) are small
entities.

Radiotelephone Operators. The
Commission has not developed service
rules for AWS spectrum, nor has it
attempted to categorize potential
licensees for this spectrum. However,
because many of the comments we
received in support of our efforts to
allocate spectrum for AWS were
submitted by commercial
radiotelephone operators and because

35 U.S.C. 601(6).

45 U.S.C. 601(3) (incorporating by reference the
definition of “‘small-business concern” in the Small
Business Act, 15 U.S.C. 632). Pursuant to 5 U.S.C.
601(3), the statutory definition of a small business
applies “unless an agency, after consultation with
the Office of Advocacy of the Small Business
Administration and after opportunity for public
comment, establishes one or more definitions of
such term which are appropriate to the activities of
the agency and publishes such definition(s) in the
Federal Register.”

515 U.S.C. 632.

65 U.S.C. 601(4).

7Department of Commerce, U.S. Bureau of the
Census, 1992 Economic Census, Table 6 (special
tabulation of data under contract to Office of
Advocacy of the U.S. Small Business
Administration).

85 U.S.C. 601(5).

9U.S. Dept. of Commerce, Bureau of the Census,
“1992 Census of Governments.”

10]d.

licensees of AWS-like bands in other
countries include incumbent
commercial radiotelephone operators,
we believe that there is a high
likelihood that the class of AWS
licensees may ultimately consist of one
or more radiotelephone operator.
Therefore, we examine this category in
greater depth. The SBA has developed
a small business size standard for small
businesses in the category “Cellular and
Other Wireless Telecommunications.” 11
Under that SBA category, a business is
small if it has 1,500 or fewer
employees.12 According to the Bureau
of the Census, only 12 firms from a total
of 1238 cellular and other wireless
telecommunications firms operating
during 1997 had 1,000 or more
employees.13 Therefore, even if all 12 of
these firms were cellular telephone
companies, nearly all cellular carriers
were small businesses under the SBA’s
definition. In addition, we note that
there are 1807 cellular licenses;
however, a cellular licensee may own
several licenses. According to the most
recent Trends in Telephone Service
data, 858 carriers reported that they
were engaged in the provision of either
cellular service, Personal
Communications Service (PCS), or
Specialized Mobile Radio telephony
services, which are placed together in
that data. We have estimated that 291 of
these are small under the SBA small
business size standard.?* Accordingly,
based on this data, we estimate that not
more than 291 radiotelephone operators
would be affected by a decision to make
additional spectrum available for AWS.
Fixed Microwave Services. The Third
NPRM proposes to reallocate a 5
megahertz spectrum block (2160-2165
MHz) that is licensed to fixed point-to-
point microwave services and was
previously identified for reallocation for
advanced services in the Commission’s
Emerging Technologies proceeding.15

1113 CFR 121.201, North American Industry
Classification System (NAICS) code 513322.

121d.

13U.S. Department of Commerce, U.S. Census
Bureau, 1997 Economic Census, Information—
Subject Series, Establishment and Firm Size, Table
5—Employment Size of Firms Subject to Federal
Income Tax at 64, NAICS code 513322 (October
2000).

14 See Trends in Telephone Service, Industry
Analysis and Technology Division, Wireline
Communications Bureau, Table 5.3, page 5-5 (May
2002).

15 Redevelopment of Spectrum to Encourage the
Establishment of Services Using New and
Innovative Technologies, ET Docket No. 92—-9, First
Report and Order and Third Notice of Proposed
Rule Making, 7 FCC Rcd 6886 (1992), 57 FR 49020,
October 10, 1992 and 57 FR 48776, October 28,
1992; Second Report and Order, 8 FCC Rcd 6495
(1993), 58 FR 49220, September 22, 1993; Third
Report and Order and Memorandum Opinion and

Continued
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Microwave services include common
carrier,6 private-operational fixed,1”
and broadcast auxiliary radio services.18
At present, there are approximately
22,015 common carrier fixed licensees
and 61,670 private operational-fixed
licensees and broadcast auxiliary radio
licensees in the microwave services.
The Commission has not yet defined a
small business with respect to
microwave services. For purposes of
this FRFA, we will use the SBA’s
definition applicable to wireless and
other telecommunications companies—
i.e., an entity with no more than 1,500
persons.1® According to Census Bureau
data for 1997, there were 977 firms in
this category, total, that operated for the
entire year.20 Of this total, 965 firms had
employment of 999 or fewer employees,
and an additional 12 firms had
employment of 1,000 employees or
more.2! Thus, under this size standard,
the great majority of firms can be
considered small.

7. We note that the number of firms
does not necessarily track the number of
licensees. We estimate that all of the
Fixed Microwave licensees (excluding
broadcast auxiliary licensees) would
qualify as small entities under the SBA
definition. Of these licenses,
approximately 890 are issued for

Order, 8 FCC Rcd 6589 (1993), 58 FR 46547,
October 4, 1993; Memorandum Opinion and Order,
9 FCC Rcd 1943 (1994), 59 FR 19642, April 25,
1994; Second Memorandum Opinion and Order, 9
FCC Rcd 7797 (1994), 59 FR 65501, December 20,
1994, aff’d, Association of Public Safety
Communications Officials-International, Inc. v.
FCC, 76 F.3d 395 (D.C. Cir. 1996) (collectively,
“Emerging Technologies proceeding”).

1647 CFR 101 et seq. (formerly, part 21 of the
Commission’s Rules).

17 Persons eligible under parts 80 and 90 of the
Commission’s rules can use Private Operational-
Fixed Microwave services. See 47 CFR parts 80 and
90. Stations in this service are called operational-
fixed to distinguish them from common carrier and
public fixed stations. Only the licensee may use the
operational-fixed station, and only for
communications related to the licensee’s
commercial, industrial, or safety operations.

18 Auxiliary Microwave Service is governed by
part 74 of title 47 of the Commission’s rules. See
47 CFR part 74 et seq. Available to licensees of
broadcast stations and to broadcast and cable
network entities, broadcast auxiliary microwave
stations are used for relaying broadcast television
signals from the studio to the transmitter, or
between two points such as a main studio and an
auxiliary studio. The service also includes mobile
TV pickups, which relay signals from a remote
location back to the studio.

1913 CFR 121.201, NAICS code 517212 (formerly
513322).

201J.S. Census Bureau, 1997 Economic Census,
Subject Series: Information, “Employment Size of
Firms Subject to Federal Income Tax: 1997,”” Table
5, NAICS code 517212 (issued Oct. 2000).

211d. The census data do not provide a more
precise estimate of the number of firms that have
employment of 1,500 or fewer employees; the
largest category provided is “Firms with 1,000
employees or more.”

frequencies in the Emerging Technology
bands affected by this proceeding. In
addition, the band contains
approximately 13 licenses in the paging
and radiotelephone service and 40 Local
Television Transmission Service
licenses. Thus, assuming that these
entities also qualify as small businesses,
as many as 943 small business licensees
could be affected by the rules we adopt.
We note that these entities have been
subject to relocation under rules
originally adopted in the Commission’s
Emerging Technologies proceeding. The
Third NPRM anticipates that these
general relocation rules will continue to
apply to FS microwave licensees and
does not propose to modify the class of
licensees that are subject to these
relocation provisions.

Multipoint Distribution Service
(MDS). The Third NPRM proposes to
reallocate spectrum for MDS licensees
that currently operate in the 2155-2160
MHz band (and the 2155-2162 MHz
band in some cases). This service has
historically provided primarily point-to-
multipoint, one-way video services to
subscribers.22 The Commission recently
amended its rules to allow MDS
licensees in the 2500-2690 MHz band to
provide a wide range of high-speed,
two-way services to a variety of users.23
In connection with the 1996 MDS
auction, the Commission defined small
businesses as entities that had annual
average gross revenues for the three
preceding years not in excess of $40
million.24 The Commission established
this small business definition in the
context of this particular service and
with the approval of the SBA.25 The
MDS auction resulted in 67 successful
bidders obtaining licensing
opportunities for 493 Basic Trading
Areas (BTAs).26 Of the 67 auction
winners, 61 met the definition of a small

22 For purposes of this item, MDS includes single
channel Multipoint Distribution Service (MDS) and
the Multichannel Multipoint Distribution Service
(MMDS). See 66 FR 36177.

23 Amendment of parts 21 and 74 to Enable
Multipoint Distribution Service and Instructional
Television Fixed Service Licensees to Engage in
Fixed Two-Way Transmissions, MM Docket No. 97—
217, Report and Order, 13 FCC Red 19112 (1998),
63 FR 65087, November 25, 1998, recon., 14 FCC
Red 12764 (1999), 64 FR 63727, November 22, 1999,
further recon., 15 FCC Rcd 14566 (2000).

2447 CFR 21.961 and 1.2110.

25 Amendment of parts 21 and 74 of the
Commission’s Rules with Regard to Filing
Procedures in the Multipoint Distribution Service
and in the Instructional Television Fixed Service
and Implementation of section 309(j) of the
Communications Act—Competitive Bidding, MM
Docket No. 94-131, Report and Order, 10 FCC Red
9589, 9670 (1995), 60 FR 36524 (July 17, 1995).

26 Basic Trading Areas (BTAs) were designed by
Rand McNally and are the geographic areas by
which MDS was auctioned and authorized. See id.
at 9608.

business. At this time, we estimate that
of the 61 small business MDS auction
winners, 48 remain small business
licensees. In addition to the 48 small
businesses that hold BTA
authorizations, there are approximately
392 incumbent MDS licensees that are
considered small entities.2? After
adding the number of small business
auction licensees to the number of
incumbent licensees not already
counted, we find that there are currently
approximately 440 MDS licensees that
are defined as small businesses under
either the SBA or the Commission’s
rules. Because the Commission’s action
only affects MDS operations in the
2155—-2160 MHz band (and 2155-2162
MHz band in some cases), the actual
number of MDS providers who will be
affected by the proposed reallocation
will only represent a small fraction of
those 440 small business licensees.
Unlicensed Personal Communications
Service (UPCS). As its name indicates,
UPCS is not a licensed service. UPCS
consists of intentional radiators
operating in the frequency bands 1910-
1930 MHz and 2390-2400 MHz, that
provide a wide array of mobile and
ancillary fixed communication services
to individuals and businesses. The
Third NPRM affects UPCS operations in
the 1910-1920 MHz band; operations in
those frequencies are limited to
asynchronous (generally data)
applications. There is no accurate
source for the number of operators in
the UPCS. The Commission has not
developed a definition of small entities
applicable to UPCS equipment
manufacturers. However, the SBA has
developed a small business size
standard, Cellular and Other Wireless
Carriers, which consists of all such
companies having 1500 or fewer
employees.28 According to Census
Bureau data for 1997, there were 977
firms in this category, total, that
operated for the entire year.29 Of this
total, 965 firms had employment of 999
or fewer employees, and an additional
12 firms had employment of 1,000
employees or more.3° Thus, under this

2747 U.S.C. 309(j). (Hundreds of stations were
licensed to incumbent MDS licensees prior to
implementation of Section 309(j) of the
Communications Act of 1934, 47 U.S.C. 309(j)). For
these pre-auction licenses, the applicable standard
is SBA’s small business size standard for “other
telecommunications” (annual receipts of $12.5
million or less). See 13 CFR 121.201.

2813 CFR 121.201, North American Industry
Classification System (NAICS) code 517212.

291.S. Census Bureau, 1997 Economic Census,
Subject Series: Information, “Employment Size of
Firms Subject to Federal Income Tax: 1997,”” Table
5, NAICS code 517212 (issued Oct. 2000).

30]d. The census data do not provide a more
precise estimate of the number of firms that have
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size standard, the great majority of firms
can be considered small. However, no
equipment authorizations have been
issued for devices operating in the
1910-1920 MHz band.

Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

9. The Third NPRM addresses the
possible use of frequency bands below
3 GHz to support the introduction of
new AWS, but does not propose service
rules. Thus, the item contains no new
reporting, recordkeeping, or other
compliance requirements.

Steps Taken to Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

10. The RFA requires an agency to
describe any significant alternatives that
it has considered in developing its
approach, which may include the
following four alternatives (among
others): ““(1) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance and reporting requirements
under the rule for such small entities;
(3) the use of performance rather than
design standards; and (4) an exemption
from coverage of the rule, or any part
thereof, for such small entities.”” 31

11. Providing spectrum to support the
introduction of new advanced mobile
and fixed terrestrial wireless services is
critical to the continuation of
technological advancement. As an
initial matter, we believe that the
provision of additional spectrum that
can be used to support AWS will
directly benefit small business entities
by providing new opportunities for the
provision of innovative new fixed and
mobile wireless services.

12. We realize that some entities must
be displaced to clear a sufficient
quantity of contiguous spectrum to
support new services. We endeavored to
avoid this effect by identifying
unencumbered spectrum, but spectrum
in the suitable frequency range is
heavily used already and a sufficient
amount of unencumbered spectrum
simply does not exist. We have also
sought to minimize an adverse impact
by proposing to reallocate frequency
bands for those incumbents, including
small entities, which might be
accommodated in other spectrum. The

employment of 1,500 or fewer employees; the
largest category provided is “Firms with 1,000
employees or more.”

315 U.S.C. 603(c)(1)—(c)(4).

spectrum we propose to allocate in the
2160-2165 MHz band was previously
identified as an Emerging Technology
band; thus, we have previously
considered relocation consequences and
established relocation procedures for
incumbent operators in this band. Small
entities operating in this band have
known for a decade that they are subject
to relocation and may have taken steps
(such as deploying more efficient
systems in different spectrum in lieu of
upgrading existing equipment) that
could minimize the consequences of
relocation vis-a-vis licensees in another
spectrum band that had not heretofore
been identified as a candidate for
reallocation. Thus, the existing
relocation procedures should serve to
ease the relocation of small entity
incumbents in the 2160-2165 MHz
band, and make reallocation of this
band a preferable alternative to the
reallocation of other bands where we
would have to establish new relocation
rules.

13. The Commission has already
received extensive comments in this
proceeding on issues related to the
possible reallocation of the 2150-2160
MHz (2.1 GHz) spectrum for advanced
wireless purposes. Comments filed by
the multipoint distribution/instructional
television fixed services industry and
several equipment manufacturers argue
that the 2.1 GHz band is necessary for
the continued roll-out of fixed wireless
services across the country. Other
commenters support the use of 2.1 GHz
for advanced wireless services. In a
recent decision, the Commission
determined that it was necessary to
reallocate MDS operations at 2150-2155
MHz to create a 45 megahertz block of
contiguous spectrum that can be used to
provide advanced services, but did not
decide how to relocate these operations
or what to do with remaining MDS
operations in the 2155-2160/62 MHz
band. One option proposed is the
reallocation of the remaining MDS
spectrum. By taking this action, we
would be able to provide opportunities
associated with the provision of
contiguous and/or paired blocks of
spectrum that can be used for fixed and
mobile applications, including AWS.

14. The Third NPRM discusses
reallocation of UPCS spectrum in the
1910-1920 MHz band for AWS. Because
no equipment is currently certified for
this band, we conclude that our
decision is unlikely to affect any users
or equipment manufacturers that are
small entities. We also explore options
for providing increased flexibility of
unlicensed use in the remaining UPCS
spectrum, including modifying our rules
to allow for expanded voice-based

applications in the 1915-1920 MHz
portion of the band if we decide to
reallocate only the 1910-1915 MHz
band segment. We note that we had
sought comment on use of the entire
1910-1930 MHz band for AWS, and that
the record reflects that numerous small
entities may use or manufacture UPCS
voice equipment on the 1920-1930 MHz
portion of the band. Thus, the Third
R&O represents a means to provide
additional opportunities both to small
entities that provide AWS while
providing minimal disruption to small
entities that are UPCS users and
manufacturers (and possibly providing
additional benefits, if the proposal to
expand permitted UPCS use of the
1915-1920 MHz band is adopted). For
this reason we conclude that our action
is preferable to other alternatives, such
as retaining the existing UPCS
allocation in its entirety.

Rules That May Duplicate, Overlap or
Conflict With the Proposed Rules

15. None.

List of Subjects in 47 CFR Part 15
Communications equipment.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

Proposed Rules

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
part 15 as follows:

PART 15—RADIO FREQUENCY
DEVICES

1. The authority citation for part 15
continues to read as follows:

Authority: 47 U.S.C. 154, 302, 303, 304,
307, 336, and 544A.

2. Section 15.319 is amended by
revising the first sentence in paragraph
(a) to read as follows:

§15.319 General technical requirements.
(a) The 2390-2400 MHz band is
limited to use by asynchronous devices

under the requirements of § 15.321.
* * %

* * * * *

3. Section 15.321 is amended by
revising the section heading and
paragraphs (a) and (b) to read as follows:

§15.321 Specific requirements for
asynchronous devices operating in the
2390-2400 MHz band.

(a) Operation shall be contained
within the 2390-2400 MHz band. The
emission bandwidth of any intentional
radiator operating in these bands shall
be no less than 500 kHz.
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(b) All systems of less than 2.5 MHz
emission bandwidth shall start
searching for an available spectrum
window within 3 MHz of the band edge
at 2390 or 2400 MHz while systems of
more than 2.5 MHz emission bandwidth
will first occupy the center half of the
band. Devices with an emission
bandwidth of less than 1.0 MHz may not
occupy the center half of the sub-band

if other spectrum is available.
* * * * *

[FR Doc. 03—-6038 Filed 3—12—03; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 54
[CC Docket No. 96-45; FCC 03-13]

Federal-State Joint Board on Universal
Service

AGENCY: Federal Communications
Commission.

ACTION: Notice of proposed rule.

SUMMARY: In this document, the
Commission seeks comment on the
Recommended Decision of the Federal-
State Joint Board on Universal Service
(Joint Board) regarding the definition of
services supported by universal service.
In its Recommended Decision, the Joint
Board generally recommended that the
Commission not modify the existing list
of services supported by universal
service. The Joint Board was unable to
reach agreement, however, on whether
equal access to interexchange service
(equal access) satisfies the statutory
criteria contained in the
Communications Act of 1934, as
amended, and should be added to the
list of supported services. The
Commission seeks comment regarding
the Joint Board’s recommendations and
positions.

DATES: Comments are due on or before
April 14, 2003. Reply comments are due
on or before April 28, 2003.

ADDRESSES: Federal Communications
Commission, 445 12th Street, SW., Suite
TW-A325, Marlene H. Dortch, Office of
the Secretary, Washington, DC, 20554.
See SUPPLEMENTARY INFORMATION for
further filing instructions.

FOR FURTHER INFORMATION CONTACT:
Katherine Tofigh, Attorney or Diane
Law Hsu, Deputy Division Chief,
Wireline Competition Bureau,
Telecommunications Access Policy
Division, (202) 418-7400.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Proposed Rulemaking in CC Docket No.

96—45 released on February 25, 2003.
The full text of this document is
available for public inspection during
regular business hours in the FCC
Reference Center, Room CY-A257, 445
Twelfth Street, SW., Washington, DC
20554.

I. Notice of Proposed Rulemaking

1. In this Notice of Proposed
Rulemaking (NPRM), we seek comment
on the Recommended Decision of the
Federal-State Joint Board on Universal
Service (Joint Board) regarding the
definition of services supported by
universal service. A copy of the
Recommended Decision can be found at
17 FCC Rcd 14095 (Wir. Com. Bur. rel.
Jul. 10, 2002). In its Recommended
Decision, the Joint Board generally
recommended that the Commission not
modify the existing list of services
supported by universal service. The
Joint Board was unable to reach
agreement, however, on whether equal
access to interexchange service (equal
access) satisfies the statutory criteria
contained in section 254(c) of the
Communications Act of 1934, as
amended (the Act), and should be added
to the list of supported services. We
seek comment regarding the Joint
Board’s recommendations and
positions.

I1. Procedural Issues
A. Ex Parte Presentations

2. This is a permit but disclose
rulemaking proceeding. Ex parte
presentations are permitted, except
during the Sunshine Agenda period, as
long as they are disclosed as provided
in the Commission’s rules.

B. Initial Paperwork Reduction Act
Analysis

3. This NPRM may modify an
information collection. As part of a
continuing effort to reduce paperwork
burdens, we invite the general public
and the Office of Management and
Budget (OMB) to take this opportunity
to comment on the information
collections contained in this NPRM, as
required by the Paperwork Reduction
Act of 1995, Public Law 104-13. Public
and agency comments are due at the
same time as other comments on this
NPRM; OMB comments are due May 12,
2003. Comments should address: (a)
Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
Commission, including whether the
information shall have practical utility;
(b) the accuracy of the Commission’s
burden estimates; (c) ways to enhance
the quality, utility, and clarity of the

information collected; and (d) ways to
minimize the burden of the collection of
information on the respondents,
including the use of automated
collection techniques or other forms of
information technology.

C. Initial Regulatory Flexibility Analysis

4. As required by the Regulatory
Flexibility Act (RFA), the Commission
has prepared this Initial Regulatory
Flexibility Analysis (IRFA) of the
possible significant economic impact on
small entities by the policies and rules
proposed in this NPRM. Written public
comments are requested on this IRFA.
Comments must be identified as
responses to the IRFA and must be filed
by the deadlines for comments on the
NPRM provided. The Commission will
send a copy of the NPRM, including this
IRFA, to the Chief Counsel for Advocacy
of the Small Business Administration.
In addition, the NPRM and IRFA (or
summaries thereof) will be published in
the Federal Register.

D. Need for and Objectives of the
Proposed Rules

5. Pursuant to section 254(c) of the
Act, the Joint Board on Universal
Service may periodically make
recommendations to modify the list of
supported services, in order to take
account for advances in
telecommunications and information
technologies and services. On December
21, 2000, the Commission requested the
Joint Board to review the definition of
universal service and make
recommendations regarding whether
modifications to the definition are
warranted. The Joint Board
subsequently released a public notice
seeking comment on the services, if any,
that should be added to or removed
from the list of core services. On July 10,
2002, the Joint Board released its
recommendations regarding the list of
services supported by universal service.
The NPRM seeks comment on the Joint
Board’s recommendations.

1. Legal Basis

6. The legal basis as proposed for this
NPRM is contained in §§4(i), 4(j), 201—
205, 214, 254, and 403 of the
Communications Act of 1934, as
amended.

2. Description and Estimate of the
Number of Small Entities to Which the
Proposed Rules will Apply

7. The RFA directs agencies to
provide a description of, and, where
feasible, an estimate of the number of
small entities that may be affected by
the proposed modifications to the
definition of universal services. To
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estimate the number of small entities
that could be affected by these proposed
modifications to the Commission’s
rules, we first consider the statutory
definition of “‘small entity” under the
RFA. The RFA defines the term ‘“‘small
entity” as having the same meaning as
the terms ‘“small business,” “small
organization,” and ““small business
concern” under the Small Business Act.
A small business concern is one that: (1)
Is independently owned and operated;
(2) is not dominant in its field of
operation; and (3) satisfies any
additional criteria established by the
Small Business Administration (SBA).

8. We have included small incumbent
LECs in this present RFA analysis. As
noted above, a “small business” under
the RFA is one that, inter alia, meets the
pertinent small business size standard
(e.g., a telephone communications
business having 1,500 or fewer
employees), and “‘is not dominant in its
field of operation.” The SBA’s Office of
Advocacy contends that, for RFA
purposes, small incumbent LECs are not
dominant in their field of operation
because any such dominance is not
“national” in scope. We have therefore
included small incumbent LECs in this
RFA analysis, although we emphasize
that this RFA action has no effect on
Commission analyses and
determinations in other, non-RFA
contexts.

9. The most reliable source of
information regarding the total numbers
of common carrier and related providers
nationwide, including the numbers of
commercial wireless entities, appears to
be data the Commission publishes
annually in its Trends in Telephone
Service report. These carriers include,
inter alia, incumbent local exchange
carriers, competitive local exchange
carriers, competitive access providers,
interexchange carriers, other wireline
carriers and service providers (including
shared-tenant service providers and
private carriers), operator service
providers, pay telephone operators,
providers of telephone toll service,
wireless carriers and services providers,
and resellers.

10. Total Number of Telephone
Companies Affected. The United States
Bureau of the Census (the “Census
Bureau”) reports that, at the end of
1997, there were 6,239 firms engaged in
providing telephone services, as defined
therein. This number contains a variety
of different categories of carriers,
including local exchange carriers,
interexchange carriers, competitive
access providers, cellular carriers,
mobile service carriers, operator service
providers, pay telephone operators, PCS
providers, covered SMR providers, and

resellers. It seems certain that some of
those 6,239 telephone service firms may
not qualify as small entities because
they are not “independently owned and
operated.” For example, a PCS provider
that is affiliated with an interexchange
carrier having more than 1,500
employees would not meet the
definition of a small business. It is
reasonable to conclude, therefore, that
6,239 or fewer telephone service firms
are small entity telephone service firms
that may be affected by the decisions
proposed in this NPRM.

11. Local Exchange Carriers and
Competitive Access Providers. Neither
the Commission nor the SBA has
developed a definition for small
providers of local exchange services.
The closest applicable definition under
the SBA rules is for wired
telecommunications carriers. This
provides that a wired
telecommunications carrier is a small
entity if it employs no more than 1,500
employees. According to the most
recent Commission data there are 1,619
local services providers with 1,500 or
fewer employees. Because it seems
certain that some of these carriers are
not independently owned and operated,
we are unable at this time to estimate
with greater precision the number of
these carriers that would qualify as
small business concerns under SBA’s
definition. Of the 1,619 local service
providers, 1,024 are incumbent local
exchange carriers, 411 are Competitive
Access Providers (CAPs) and
Competitive Local Exchange Carriers
(CLECs), 131 are resellers and 53 are
other local exchange carriers.
Consequently, we estimate that fewer
than 1,619 providers of local exchange
service are small entities or small
incumbent local exchange carriers that
may be affected.

12. Interexchange Carriers. Neither
the Commission nor the SBA has
developed a definition of small entities
specifically applicable to providers of
interexchange services (IXCs). The
closest applicable definition under the
SBA rules is for wired
telecommunications carriers. This
provides that a wired
telecommunications carrier is a small
entity if it employs no more than 1,500
employees. According to the most
recent Commission data regarding the
number of these carriers nationwide of
which we are aware appears, there are
181 IXCs with 1,500 or fewer
employees. Because it seems certain that
some of these carriers are not
independently owned and operated, we
are unable at this time to estimate with
greater precision the number of these
carriers that would qualify as small

business concerns under SBA’s
definition. Consequently, we estimate
that there are fewer than 181 small
entity IXCs that may be affected by the
proposals in the NPRM.

13. Operator Service Providers,
Prepaid Calling Card Providers, Satellite
Service Carriers, Toll Resellers, Other
Toll Carriers, and Payphone Providers.
Neither the Commission nor SBA has
developed a definition particular to
operator service providers (OSPs),
prepaid calling card providers, satellite
service carriers, toll resellers, other toll
carriers, or payphone providers. The
closest applicable definition for these
carrier-types under SBA rules is for
telephone communications companies
other than radiotelephone (wireless)
companies. The most reliable source of
information regarding the number of
these carriers nationwide of which we
are aware appears to be the data that we
collect annually on the Form 499-A.
According to our most recent data, there
are 20 OSPs, 31 prepaid calling card
providers, 25 satellite service carriers,
538 toll resellers, 37 other toll carriers,
and 933 payphone providers that have
1,500 of fewer employees. Although it
seems certain that some of these carriers
are not independently owned and
operated, we are unable at this time to
estimate with greater precision the
number of these carriers that would
qualify as small business concerns
under SBA’s definition. Consequently,
we estimate that there are fewer than 20
OSPs, 31 prepaid calling card providers,
25 satellite service carriers, 538 toll
resellers, 37 other toll carriers, and 933
payphone providers may be affected by
the decisions and rules adopted in this
NPRM.

14. Cellular and Wireless Telephony.
Neither the Commission nor the SBA
has developed a definition of small
entities specifically for wireless
telephony. The closest definition is the
SBA definition for cellular and other
wireless telecommunications. Under
this definition, a cellular licensee is a
small entity if it employs no more than
1,500 employees. According to the most
recent Commission data, 858 providers
classified themselves as providers of
wireless telephony, including cellular
telecommunications, Personal
Communications Service, and
Specialized Mobile Radio (SMR)
Telephony Carriers. 291 providers
report having 1,500 or fewer employees.
We do not have data specifying the
number of these carriers that are not
independently owned and operated, and
thus are unable at this time to estimate
with greater precision the number of
cellular service carriers that would
qualify as small business concerns
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under the SBA’s definition.
Consequently, we estimate that there are
fewer than 291 wireless telephony
carriers that may be affected.

15. Other Wireless Services. Neither
the Commission nor the SBA has
developed a definition of small entities
specifically applicable to wireless
services other than wireless telephony.
The closest applicable definition under
the SBA rules is again that of cellular
and other wireless telecommunications,
under which a service provider is a
small entity if it employs no more than
1,500 employees. According to the most
recent Commission data, 884 providers
with 1,500 of fewer employees classified
themselves as paging services, SMR
dispatch, wireless data carriers, or other
mobile service providers. We do not
have data specifying the number of
these carriers that are not independently
owned and operated, and thus are
unable at this time to estimate with
greater precision the number of wireless
service providers that would qualify as
small business concerns under the
SBA’s definition. Consequently, we
estimate that there are fewer than 884
wireless service providers that may be
affected.

3. Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

16. Should the Commission decide to
revise the definition of universal
service, the associated rule changes
could modify the reporting and
recordkeeping requirements of some
telecommunications service providers
regulated under the Communications
Act.

17. Section 254(e) states that only
eligible telecommunications carriers
(ETCs) designated pursuant to section
214(e) shall be eligible to receive
Federal universal service support. In
order to be designated an ETC, a carrier
must throughout its service area “offer
the services that are supported by
Federal universal service support
mechanisms under section 254(c).”
Carriers generally apply to their state
commission for designation as carriers
eligible to receive universal service
support, but seek designation from the
Commission if they are not subject to
the jurisdiction of the state commission.
If the definition of supported services is
modified, service provides may be
required to verify to either the state or
Commission that any services added to
the definition of universal service are
offered throughout their service areas
and that they advertise the availability
of such services. Entities, especially
small businesses, are encouraged to
quantify the cost of compliance for

reporting possible additions to the list of
supported services.

18. In addition, ETCs may only use
support “for the provision,
maintenance, and upgrading of facilities
and services” for supported services.
Pursuant to this rule, state regulatory
commissions provide the Commission
with annual certifications indicating
that ETCs in their states receiving
federal universal service support will
use the support only for its intended
purposes. Carriers not subject to the
jurisdiction of the state must submit a
sworn affidavit to the Commission
stating that they will use the support
only for its intended purposes. Entities,
especially small businesses, are
encouraged to quantify the cost of
compliance for certifying possible
additions to the list of supported
services.

4. Steps Taken to Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

19. The RFA requires an agency to
describe any significant alternatives that
it has considered in reaching its
proposed approach, which may include
the following four alternatives (among
others): (1) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance or reporting requirements
under the rule for small entities; (3) the
use of performance, rather than design,
standards; and (4) an exemption from
coverage of the rule, or any part thereof,
for small entities.

20. As discussed previously, this
NPRM seeks comment on the Joint
Board’s recommendations regarding the
definition of universal service. The Joint
Board determined that the current list of
core services continue to satisfy the
criteria outlined in section 254(c) and
recommended that the Commission
retain the existing services. For most of
the additional services under
consideration, the Joint Board
recommended that the Commission not
expand the existing definition of
services that are supported by federal
universal service. The Joint Board,
however, was unable to reach agreement
on whether equal access satisfies the
statutory criteria contained in section
254(c) of the Act.

21. Should the definition of universal
service be modified, we seek comment
on how to reduce the administrative
burden and cost of compliance for small
telecommunications service providers
with respect to each of the proposals.
We particularly seek comment from

carriers that are “small business
concerns’’ under the Small Business
Act.

5. Federal Rules that May Duplicate,
Overlap, or Conflict with the Proposed
Rules

22. None.

E. Comment Filing Procedures

23. We invite comment on the issues
and questions set forth in the Notice of
Proposed Rulemaking and Initial
Regulatory Flexibility Analysis
contained herein. Pursuant to applicable
procedures set forth in §§1.415 and
1.419 of the Commission’s rules,
interested parties may file comments on
or before April 14, 2003; and reply
comments on or before April 28, 2003.
All filings should refer to CC Docket No.
96—45. Comments may be filed using the
Commission’s Electronic Comment
Filing System (ECFS) or by filing paper
copies.

24. Comments filed through ECFS can
be sent as an electronic file via the
Internet to <http://www.fcc.gov/e-file/
ecfs.html>. Generally, only one copy of
an electronic submission must be filed.
In completing the transmittal screen,
commenters should include their full
name, Postal Service mailing address,
and the applicable docket number,
which in this instance is CC Docket No.
96—45. Parties may also submit an
electronic comment by Internet e-mail.
To receive filing instructions for e-mail
comments, commenters should send an
e-mail to ecfs@fcc.gov, and should
include the following words in the body
of the message: get form <your e-mail
address>. A sample form and directions
will be sent in reply.

25. Parties who choose to file by
paper must file an original and four
copies of each filing. If more than one
docket or rulemaking number appears in
the caption of this proceeding,
commenters must submit two additional
copies for each additional docket or
rulemaking number. Parties who choose
to file by paper are hereby notified that
effective December 18, 2001, the
Commission’s contractor, Vistronix,
Inc., will receive hand-delivered or
messenger-delivered paper filings for
the Commission’s Secretary at a new
location in downtown Washington, DC.
The address is 236 Massachusetts
Avenue, NE., Suite 110, Washington, DC
20002. The filing hours at this location
will be 8 a.m. to 7 p.m. All hand
deliveries must be held together with
rubber bands or fasteners. Any
envelopes must be disposed of before
entering the building. This facility is the
only location where hand-delivered or
messenger-delivered paper filings for
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the Commission’s Secretary will be
accepted. Accordingly, the Commission
will no longer accept these filings at
9300 East Hampton Drive, Capitol
Heights, MD 20743. Other messenger-
delivered documents, including
documents sent by overnight mail (other
than United States Postal Service
(USPS) Express Mail and Priority Mail),
must be addressed to 9300 East
Hampton Drive, Capitol Heights, MD
20743. This location will be open 8 a.m.
to 5:30 p.m. The USPS first-class mail,
Express Mail, and Priority Mail should
continue to be addressed to the
Commission’s headquarters at 445 12th
Street, SW., Washington, DC 20554. The
USPS mail addressed to the
Commission’s headquarters actually
goes to our Capitol Heights facility for
screening prior to delivery at the
Commission.

If you are sending this
type of document or
using this delivery
method. . .

It should be ad-
dressed for delivery
to. . .

236 Massachusetts
Avenue, NE.,
Suite 110, Wash-
ington, DC 20002
(8am.to7
p.m.).

Hand-delivered or mes-
senger-delivered
paper filings for the
Commission’s Sec-
retary.

Other messenger-deliv- | 9300 East Hampton

ered documents, in- Drive, Capitol
cluding documents Heights, MD
sent by overnight 20743 (8 a.m. to
mail (other than 5:30 p.m.).

United States Postal
Service Express Malil
and Priority Mail).

United States Postal
Service first-class
mail, Express Mail,
and Priority Mail.

445 12th Street,
SW., Washington,
DC 20554

All filings must be sent to the
Commission’s Secretary: Marlene H.
Dortch, Office of the Secretary, Federal
Communications Commission, 445 12th
Street, SW., Suite TW-A325,
Washington, DC 20554.

26. Parties who choose to file by
paper should also submit their
comments on diskette to Sheryl Todd,
Telecommunications Access Policy
Division, Wireline Competition Bureau,
Federal Communications Commission,
445 12th Street, SW., Room 5-B540,
Washington, DC 20554. Such a
submission should be on a 3.5 inch
diskette formatted in an IBM compatible
format using Microsoft Word or
compatible software. The diskette
should be accompanied by a cover letter
and should be submitted in ‘“read only”
mode. The diskette should be clearly
labeled with the commenter’s name,

proceeding (including the docket
number, in this case, CC Docket No. 96—
45), type of pleading (comment or reply
comment), date of submission, and the
name of the electronic file on the
diskette. The label should also include
the following phrase ‘“Disk Copy—Not
an Original.” Each diskette should
contain only one party’s pleading,
preferably in a single electronic file. In
addition, commenters must send
diskette copies to the Commission’s
copy contractor, Qualex International,
Portals II, 445 12th Street, SW., Room
CY-B402, Washington, DC 20554.

27. Regardless of whether parties
choose to file electronically or by paper,
parties should also file one copy of any
documents filed in this docket with the
Commission’s copy contractor, Qualex
International, Inc., Portals II, 445 12th
Street, SW., Room CY-B402,
Washington, DC 20554. Comments and
reply comments will be available for
public inspection during regular
business hours in the FCC Reference
Center, Room CY-A257, 445 12th Street,
SW., Washington, DC 20554. In
addition, the full text of this document
is available for public inspection and
copying during regular business hours
at the FCC Reference Information
Center, Portals II, 445 12th Street, SW.,
Room CY-A257, Washington, DC,
20554. This document may also be
purchased from the Commission’s
duplicating contractor, Qualex
International, Portals II, 445 12th Street,
SW., Room CY-B402, Washington, DC
20554, telephone (202) 863—2893,
facsimile (202) 863—2898, or via e-mail
qualexint@aol.com.

28. Comments and reply comments
must include a short and concise
summary of the substantive arguments
raised in the pleading. Comments and
reply comments must also comply with
§1.49 and all other applicable sections
of the Commission’s rules. We direct all
interested parties to include the name of
the filing party and the date of the filing
on each page of their comments and
reply comments. All parties are
encouraged to utilize a table of contents,
regardless of the length of their
submission. We also strongly encourage
parties to track the organization set forth
in the NPRM in order to facilitate our
internal review process.

F. Further Information

29. Alternative formats (computer
diskette, large print, audio recording,
and Braille) are available to persons
with disabilities by contacting Brian
Millin at (202) 418-7426 voice, (202)
418-7365 TTY, or bmillin@fcc.gov. This
NPRM can also be downloaded in
Microsoft Word and ASCII formats at

http://www.fcc.gov/cch/
universal_service/highcost.

III. Ordering Clauses

30. Accordingly, it is ordered that,
pursuant to the authority contained in
sections 4(i), 4(j), 201-205, 214, 254,
and 403 of the Communications Act of
1934, as amended, this Notice of
Proposed Rulemaking is adopted.

31. It is further ordered that the
Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
this Notice of Proposed Rulemaking,
including the Initial Regulatory
Flexibility Analysis, to the Chief
Counsel for Advocacy of the Small
Business Administration.

List of Subjects in 47 CFR Part 54

Reporting and recordkeeping
requirements, Telecommunications,
Telephone.

Federal Communications Commaission.

Marlene H. Dortch,

Secretary.

[FR Doc. 03—-6092 Filed 3—12-03; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 03-600, Docket No. 02-122, RM-10444]
Radio Broadcasting Services; Lone
Pine, CA

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule, dismissal.

SUMMARY: This document dismisses a
pending petition for rulemaking to add
an FM allotment in Lone Pine,
California. The Audio Division had
requested comment on a petition filed
by Virgil Todd, proposing the allotment
of Channel 249A at Lone Pine,
California. See 67 FR 41364, June 18,
2002. The Audio Division required
petitioner to include, with his
comments, verification that the
statements contained in the petition are
accurate to the best of his knowledge.
Petitioner did not file comments
supporting the requested allotment.
This document dismisses the petition
for failure to demonstrate a continuing
interest in the requested allotment and
for failure to supply the verification
required by Section 1.52 of the
Commission’s rules. See 47 CFR 1.52.
The document therefore terminates the
proceeding.

ADDRESSES: Federal Communications
Commission, Washington, DC 20554.
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FOR FURTHER INFORMATION CONTACT:
Deborah A. Dupont, Media Bureau (202)
418-7072.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket No. 02-122,
adopted February 26, 2003, and released
March 4, 2003. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Reference
Information Center (Room CY-A257),
445 12th Street, SW., Washington, DC.
The complete text of this decision may
also be purchased from the
Commission’s copy contractor, Qualex
International, Portals II, 445 12th Street,
SW., Room CY-B402, Washington, DC
20554, telephone (202) 863-2893,
facsimile (202) 863—2898, or via e-mail
qualexint@aol.com.

Federal Communications Commission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 03-6097 Filed 3—12—03; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 03-583; MB Docket No. 03-51, RM—
10555]

Radio Broadcasting Services; Dickson
and Pegram, TN

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document sets forth a
proposal to amend the FM Table of
Allotments, Section 73.202(b) of the
Comumission’s rules, 47 CFR 73.202(b).
The Audio Division requests comment
on a petition filed by Montgomery
Broadcasting Company pursuant to
section 1.420(i) of the Commission’s
rules, 47 CFR 1.420(i). Petitioner
proposes to change the community of
license for Station WQZQ-FM from
Dickson to Pegram, Tennessee, and to
change the FM Table of Allotments by
deleting Channel 273C1 at Dickson,
Tennessee, and by adding Channel
273C1 at Pegram, Tennessee, as the
community’s first local aural broadcast
service. The proposed coordinates for
Channel 273C1 at Pegram, Tennessee,
are 36—17-50 NL and 87-19-31 WL.
The allotment will require a site
restriction of 32.9 km (20.5 miles)
northwest of Pegram. The change of
community from Dickson to Pegram
would result in a net loss of 13,341

persons. There would be neither net
gain nor loss in the land area served,
because the loss and gain area each
covers 260 square kilometers. Both the
loss area of Channel 273C1 at Dickson
and the gain area of Channel 273C1 at
Pegram are completely covered by at
least five other full-time services, and
thus, all areas potentially affected by
this proposal would continue to be well-
served. Neither Dickson nor Pegram is
located within an urbanized area. The
existing 70 dBu signal for WQZQ-FM at
Dickson covers 100 percent of the
Clarksville, Tennessee-Kentucky
Urbanized Area and 25.2 percent of the
Nashville-Davidson, Tennessee
Urbanized Area. The 70 dBu contour of
the proposed Channel 273C1 facility at
Pegram would cover 100 percent of the
Clarksville, Tennessee-Kentucky
Urbanized Area and 20.3 percent of the
Nashville-Davidson, Tennessee
Urbanized Area. Under the
circumstances described in the petition,
no Tuck analysis will be necessary to
evaluate this change of community
proposal.

DATES: Comments must be filed on or
before April 25, 2003, and reply
comments on or before May 12, 2003.

ADDRESSES: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve
counsel for the petitioner as follows:
John F. Garziglia, Mark Blacknell,
Womble, Carlyle, Sandridge & Rice,
PLLC, 1776 K Street, NW., Suite 200,
Washington, DC 20036.

FOR FURTHER INFORMATION CONTACT:
Deborah A. Dupont, Media Bureau (202)
418-7072.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MB Docket No.
03-51; adopted February 26, 2003 and
released March 4, 2003. The full text of
this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Reference Information Center (Room
CY-A257), 445 12th Street, SW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
Qualex International, Portals II, 445
12th Street, SW., Room CY-B402,
Washington, DC 20554, telephone
(202)863-2893, facsimile (202) 863—
2898, or via e-mail qualexint@aol.com.

The Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding. Members of the public
should note that from the time a Notice
of Proposed Rule Making is issued until
the matter is no longer subject to

Commission consideration or court
review, all ex parte contacts are
prohibited in Commission proceedings,
such as this one, which involve channel
allotments. See 47 CFR 1.1204(b) for
rules governing permissible ex parte
contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Radio, Radio broadcasting.

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
Part 73 as follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Tennessee, is
amended by removing Dickson, Channel
273C and by adding Pegram, Channel
273C.

Federal Communications Commission.
John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 03-6096 Filed 3—12—03; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 03-584; MB Docket No. 03-52, RM—
10657; MB Docket No. 03-53, RM-10658;
MB Docket No. 03-54, RM-10659]

Radio Broadcasting Services; Dalhart,
Kermit, and Leakey, TX

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document proposes three
new allotments in Dalhart, Kermit, and
Leakey, Texas. The Audio Division
requests comment on a petition filed by
Linda Crawford proposing the allotment
of Channel 261C at Dalhart, Texas, as
the community’s second FM
commercial aural transmission service.
Channel 261C can be allotted to Dalhart
in compliance with the Commission’s
minimum distance separation
requirements with a site restriction of
38.6 kilometers (24 miles) northwest to
avoid a short-spacing to the license site
of Station KOMX, Channel 262C2,
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Pampa, Texas. The reference
coordinates for Channel 261C at Dalhart
are 36—14—36 North Latitude and 102—
52—36 West Longitude. See
SUPPLEMENTARY INFORMATION, infra.
DATES: Comments must be filed on or
before April 25, 2003, and reply
comments on or before May 12, 2003.
ADDRESSES: Federal Communications
Commission, 445 Twelfth Street, SW.,
Washington, DC 20554. In addition to
filing comments with the FCC,
interested parties should serve the
petitioner, his counsel, or consultant, as
follows: Linda Crawford, 3500 Maple
Avenue #1320, Dallas, TX 75219; Al
Boyd, 3607 Thomason, Midland, Texas
79703; and Katherine Pyeatt, 6655
Aintree Circle, Dallas, Texas 75214.

FOR FURTHER INFORMATION CONTACT:
Rolanda F. Smith, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MB Docket Nos.
03-52, 03-53, 03—54, adopted February
26, 2003, and released March 4, 2003.
The full text of this Commission
decision is available for inspection and
copying during regular business hours
at the FCC’s Reference Information
Center, Portals II, 445 Twelfth Street,
SW., Room CY-A257, Washington, DC
20554. The complete text of this
decision may also be purchased from
the Commission’s duplicating
contractor, Qualex International, Portals
11, 445 12th Street, SW., Room CY-B402,
Washington, DC, 20554, telephone 202—
863—2893, facsimile 202—-863-2898, or
via e-mail qualexint@aol.com.

The Audio Division requests
comments on a petition filed by Al Boyd
proposing the allotment of Channel
229A at Kermit, Texas, as the
community’s second FM commercial
aural transmission service. Channel
229A can be allotted to Kermit in
compliance with the Commission’s
minimum distance separation
requirements at city reference
coordinates. The reference coordinates
for Channel 229A at Kermit are 31-51—
27 North Latitude and 103-05-32 West
Longitude. Since Kermit is located
within 320 kilometers (199 miles) of the
U.S.-Mexican border, concurrence of the
Mexican government has been
requested.

The Audio Division requests
comments on a petition filed by
Katherine Pyeatt proposing the
allotment of Channel 257A at Leakey,
Texas, as the community’s fifth local
aural transmission service. Channel
257A can be allotted to Leakey in
compliance with the Commission’s
minimum distance separation
requirements with a site restriction 11.4
kilometers (7.1 miles) west of the
community. The reference coordinates
for Channel 257A at Leakey are 29—44—
41 North Latitude and 99-52—40 West
Longitude. Since Leakey is located
within 320 kilometers (199 miles) of the
U.S.-Mexican border, concurrence of the
Mexican government has been
requested.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding. Members of the public
should note that from the time a Notice

of Proposed Rule Making is issued until
the matter is no longer subject to
Commission consideration or court
review, all ex parte contacts are
prohibited in Commission proceedings,
such as this one, which involve channel
allotments. See 47 CFR 1.1204(b) for
rules governing permissible ex parte
contact.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Radio, Radio broadcasting.

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
Part 73 as follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Texas, is amended by
adding Channel 261C at Dalhart; by
adding Channel 229A at Kermit; by
adding Channel 257A at Leakey.

Federal Communications Commission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 03-6093 Filed 3—12-03; 8:45 am]
BILLING CODE 6712-01-P
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service
[Doc. No. FV03-932-2 NC]

Notice of Request for Extension of a
Currently Approved Information
Collection

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35), this notice
announces the Agricultural Marketing
Service’s (AMS) intention to request an
extension for a currently approved
information collection for Olives Grown
in California, Marketing Order 932.
DATES: Comments on this notice must be
received by May 12, 2003, to be assured
of consideration.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this notice. Comments must
be sent to the Docket Clerk, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue SW., Stop 0237,
Washington, DC 20250-0237; Fax: (202)
720-8938, or E-mail:
moab.docketclerk@usda.gov. All
comments should reference the docket
number and the date and page number
of this issue of the Federal Register and
will be made available for public
inspection in the Office of the Docket
Clerk during regular business hours, or
can be viewed at: http:/
www.ams.usda.gov/fv/moab.html.

FOR FURTHER INFORMATION CONTACT:
Caroline Thorpe, Marketing Specialist,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue SW., Stop 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491; Fax: (202) 720-8938.

Small businesses may request
information on this notice by contacting
Jay Guerber, Regulatory Fairness
Representative, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue SW., Stop 0237,
Washington, DC 20250-0237; telephone
(202) 720-2491, Fax: (202) 720-8938, or
E-mail: Jay.Guerber@usda.gov.
SUPPLEMENTARY INFORMATION:

Title: Olives Grown in California,
Marketing Order 932.

OMB Number: 0581-0142.

Expiration Date of Approval:
September 30, 2003.

Type of Request: Extension of a
currently approved information
collection.

Abstract: Marketing order programs
provide an opportunity for producers of
fresh fruits, vegetables, and specialty
crops, in a specified production area, to
work together to solve marketing
problems that cannot be solved
individually. Order regulations help
ensure adequate supplies of good
quality product and adequate returns to
producers. Under the Agricultural
Marketing Agreement Act of 1937 (Act),
as amended (7 U.S.C. 601-674),
marketing order programs are
established if favored by producers in
referenda. The handling of the
commodity is regulated. The Secretary
of Agriculture is authorized to oversee
order operations and issue regulations
recommended by a committee of
representatives from each commodity
industry.

The information collection
requirements in this request are
essential to carry out the intent of the
Act, to provide the respondents the type
of service they request, and to
administer the California olive
marketing order program, which has
been operating since 1965.

The California olive marketing order
authorizes the issuance of quality, size,
and inspection requirements. The order
also has authority for research and
development projects, including paid
advertising. Pursuant to section 8e of
the Act, import grade and size
requirements are implemented on olives
imported into the United States.

The order and its rules and
regulations authorize the California
Olive Committee (committee), the
agency responsible for local
administration of the order, to require

handlers and producers to submit
certain information. Much of this
information is compiled in aggregate
and provided to the industry to assist in
marketing decisions.

The committee has developed forms
as a means for persons to file required
information with the committee relating
to olive supplies, shipments,
dispositions, and other information
necessary to effectively carry out the
purpose of the Act and the order.
California olives are shipped year-round
and these forms are used accordingly. A
USDA form is used to allow growers to
vote on amendments to or continuance
of the order.

Formal rulemaking amendments to
the order must be approved in referenda
conducted by the Secretary. Also, the
Secretary may conduct a continuance
referendum to determine industry
support for continuation of the order.
Handlers are asked to sign an agreement
to indicate their willingness to abide by
the provisions of the order whenever the
order is amended. These forms are
included in this request.

All the forms under this program
require the minimum information
necessary to effectively carry out the
requirements of the order, and their use
is necessary to fulfill the intent of the
Act as expressed in the order.

The information collected would be
used only by authorized representatives
of the USDA, including AMS, Fruit and
Vegetable Programs’ regional and
headquarter’s staff, and authorized
employees of the committee. Authorized
committee employees and the industry
are the primary users of the information
and AMS is the secondary user.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average .28 hour per
response.

Respondents: California olive
handlers and growers.

Estimated Number of Respondents:
691.

Estimated Number of Responses per
Respondent: 15.

Estimated Total Annual Burden on
Respondents: 2947 hours.

The information collection burden
would affect both California olive
growers and handlers. The majority of
the collection burden consists of Weight
and Grade Reports totaling an estimated
2,250 burden hours. These reports are
filed by handlers, who like growers,
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benefit from improved returns due to
more orderly market conditions. The
rest of this information collection
consists of twenty-four forms that add a
total of 697 estimated burden hours.

Comments are invited on: (1) Whether
the proposed collection of the
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(2) the accuracy of the agency’s estimate
of the burden of the proposed collection
of information, including the validity of
the methodology and assumptions used;
(3) ways to enhance the quality, utility
and clarity of the information to be
collected; and (4) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology.

Comments should reference OMB No.
0581-0142 and California Olive
Marketing Order No. 932, and be sent to
Docket Clerk, Fruit and Vegetable
Programs, AMS, USDA, 1400
Independence Avenue, SW., Stop 0237,
Washington, DC 20250-0237; Fax: (202)
720-8938; or E-mail:
moab.docketclerk@usda.gov. All
comments received will be available for
public inspection during regular
business hours at the same address and
will become a matter of public record.

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Dated: March 7, 2003.
A.]J. Yates,

Administrator, Agricultural Marketing
Service.

[FR Doc. 03-5970 Filed 3—12-03; 8:45 am]
BILLING CODE 3410-02—P

DEPARTMENT OF AGRICULTURE
Economic Research Service

Notice of Intent To Seek Approval To
Collect Information

AGENCY: Economic Research Service,
USDA.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995 (Pub
L. 104-13) and Office of Management
and Budget (OMB) regulations at 5 CFR
Part 1320 (60 FR 44978, August 29,
1995), this notice announces the
Economic Research Service’s (ERS)
intention to request approval for a new
information collection from the U.S.
population. The study will collect

information from Food Stamp Program
(FSP) participants that reside in one of
six demonstration sites.

DATES: Written comments must be
received by May 19, 2003 to be assured
of consideration.

ADDRESSES: Requests for additional
information regarding this notice should
be directed to Elizabeth Dagata, Rural
Economy Branch, Food and Rural
Economics Division, Economic Research
Service, U.S. Department of Agriculture,
1800 M St. NW., Washington, DC
20036-5831. Submit electronic
comments to edagata@ers.usda.gov.
SUPPLEMENTARY INFORMATION:

Title: Evaluation of Three Models
Designed to Increase Participation of
Eligible Elderly in the Food Stamp
Program.

OMB Number: Not yet assigned.

Expiration Date: Two years from date
of issuance.

Type of Request: Approval to collect
information from elderly individuals
who receive food stamps and who
reside in one of the Elderly Nutrition
Demonstration pilot sites.

Abstract: USDA’s Economic Research
Service (ERS) has the responsibility to
provide social and economic
intelligence on consumer, food
marketing, and rural issues, including
food security status of the poor;
domestic food assistance programs; low-
income assistance programs; economic
food consumption determinations and
trends; consumer demand for food
quality, safety, and nutrition; food
market competition and coordination;
and food safety regulation. In carrying
out this overall mission, ERS seeks
approval of information gathering
activities that will provide key
information about the impact of the
Food Stamp Program’s (FSP) Elderly
Nutrition Demonstration pilots.

Six states (Arizona, Connecticut,
Florida, Maine, Michigan, and North
Carolina) are implementing separate
Elderly Nutrition Demonstration pilots,
with each State’s pilot based on one of
three demonstration models: (1) A
commodities alternative benefit model,
in which elderly FSP participants can
elect to receive a package of
commodities each month in lieu of
traditional FSP benefits; (2) a simplified
eligibility model, in which the FSP
eligibility rules for elderly applicants
are streamlined; or (3) an application
assistance model, in which
demonstration staff assist elderly FSP
applicants with completing the food
stamp application. Two states
(Connecticut and North Carolina) are
implementing a commodities alternative
benefit model; one state (Florida) is

implementing a simplified eligibility
model; and three states (Arizona, Maine
and Michigan) are implementing an
application assistance model. USDA is
operating these pilot projects to explore
which demonstration models lead to
increased participation among elderly
individuals in the Food Stamp Program
and why.

Working with ERS, a contractor will
be evaluating the six demonstration
models. Participation data obtained
through administrative case records will
be used to estimate the impact of the
demonstrations on the number of
elderly participants in the Food Stamp
Program. To identify reasons why
elderly individuals may be more likely
to participate under the demonstrations,
the contractor will contact elderly Food
Stamp Program participants directly.

In the two states that are
implementing the commodities
alternative benefit demonstration model
(Connecticut and North Carolina), a
sample of elderly food stamp
participants will be surveyed. The
survey will query respondents as to
whether or not they chose to participate
in the commodity alternative benefit
demonstration, the reason for that
choice, and, if they are receiving the
commodity alternative benefit, what
they like and dislike about it. A
different sample of respondents will be
identified every quarter, and interviews
will occur between three and seven
quarters. A small sub-sample of
respondents will be contacted a second
time to acquire more detailed
information about their experience with
the demonstration.

In addition to the survey conducted in
the two commodities demonstration
sites, focus groups will be conducted in
the one state implementing the
simplified eligibility demonstration
model (Florida) and in the three states
implementing the application assistance
demonstration model (Arizona, Maine
and Michigan). There will be two focus
groups per state, with each focus group
including 10 elderly FSP participants.
These focus groups will be used to
determine what aspects of each
demonstration were beneficial to the
clients.

Affected Public: Elderly FSP
participants residing in the
demonstration sites.

Estimated Number of Respondents: A
combined total of 167 individuals in the
two commodities alternative benefit
demonstration sites will be interviewed
per quarter, and interviews will be
conducted for three to seven quarters.
The maximum number of interviews
conducted is 1,169 (= 167 respondents
x 7 quarters). In the remaining four
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demonstration sites, a combined total of
80 individuals will participate in focus
groups (10 participants per focus group
x 2 focus groups X 4 states).

Number of Responses per
Respondent: Of the individuals
participating in the initial interview, a
total of 36 individuals will respond
twice (once to the initial interview and
once to the follow-up interview). The
remaining individuals (up to 1,133) will
respond only once. The 80 individuals
participating in the focus groups will
respond once.

Estimated Total Responses: Maximum
total number of responses: 1,285 (=
1,169 initial commodities interviews +
36 follow up interviews + 80 focus
group participants).

Hours per Response: Initial
commodities alternative benefit
interview: 20 minutes per respondent;
follow-up commodities alternative
benefit interview: 20 minutes per
respondent; focus group: 1 hour 15
minutes per respondent.

Total Reporting Hours: Maximum
total reporting hours: 498 hours (= 1,169
initial commodities interviews * 0.33
hours + 36 follow up interviews * 0.33
hours + 80 focus group participants *
1.25 hours).

Comments: Comments are invited on
(a) whether the proposed collection of
information is necessary for the proper
performance of the functions of the
Agency, including whether the
information has practical utility; (b) the
accuracy of the Agency’s estimate of the
burden of the proposed collection of
information, including the validity of
the methodology and assumptions used;
(c) ways to enhance the quality, utility
and clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
the use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.
Comments should be sent to the address
stated in the preamble. All responses to
this notice will be summarized and
included in the request for Office of
Management and Budget (OMB)
approval. All comments will also
become a matter of public record.

Dated: February 25, 2003.
Susan Offut,

Administrator, Economic Research Service,
USDA.

[FR Doc. 03-6056 Filed 3—12—03; 8:45 am]
BILLING CODE 3410-18-P

DEPARTMENT OF AGRICULTURE
Food and Nutrition Service

Child Nutrition Programs—Income
Eligibility Guidelines

AGENCY: Food and Nutrition Service,
USDA.

ACTION: Notice.

SUMMARY: This Notice announces the
Department’s annual adjustments to the
Income Eligibility Guidelines to be used
in determining eligibility for free and
reduced price meals or free milk for the
period from July 1, 2003 through June
30, 2004. These guidelines are used by
schools, institutions, and facilities
participating in the National School
Lunch Program (and Commodity School
Program), School Breakfast Program,
Special Milk Program for Children,
Child and Adult Care Food Program and
Summer Food Service Program. The
annual adjustments are required by
section 9 of the Richard B. Russell
National School Lunch Act. The
guidelines are intended to direct
benefits to those children most in need
and are revised annually to account for
changes in the Consumer Price Index.
EFFECTIVE DATE: July 1, 2003.

FOR FURTHER INFORMATION CONTACT: MTr.
Robert M. Eadie, Chief, Policy and
Program Development Branch, Child
Nutrition Division, FNS, USDA,
Alexandria, Virginia 22302, or by phone
at (703) 305-2620.

SUPPLEMENTARY INFORMATION: This
action is not a rule as defined by the
Regulatory Flexibility Act (5 U.S.C.
601-612) and thus is exempt from the
provisions of that Act.

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3507),
no new recordkeeping or reporting
requirements have been included that
are subject to approval from the Office
of Management and Budget.

This action is exempted from review
by the Office of Management and
Budget under Executive Order 12866.

These programs are listed in the
Catalog of Federal Domestic Assistance
under No. 10.553, No. 10.555, No.
10.556, No. 10.558 and No. 10.559 and
are subject to the provisions of
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR Part
3015, Subpart V, and the final rule
related notice published at 48 FR 29114,
June 24, 1983.)

Background

Pursuant to sections 9(b)(1) and
17(c)(4) of the Richard B. Russell
National School Lunch Act (42 U.S.C.

1758(b)(1) and 42 U.S.C. 1766(c)(4)),
and sections 3(a)(6) and 4(e)(1)(A) of the
Child Nutrition Act of 1966 (42 U.S.C.
1772(a)(6) and 1773(e)(1)(A)), the
Department annually issues the Income
Eligibility Guidelines for free and
reduced price meals for the National
School Lunch Program (7 CFR Part 210),
the Commodity School Program (7 CFR
Part 210), School Breakfast Program (7
CFR Part 220), Summer Food Service
Program (7 CFR Part 225) and Child and
Adult Care Food Program (7 CFR Part
226) and the guidelines for free milk in
the Special Milk Program for Children
(7 CFR Part 215). These eligibility
guidelines are based on the Federal
income poverty guidelines and are
stated by household size. The guidelines
are used to determine eligibility for free
and reduced price meals and free milk
in accordance with applicable program
rules.

Definition of Income

In accordance with the Department’s
policy as provided in the Food and
Nutrition Service publication Eligibility
Guidance for School Meals Manual,
“income,” as the term is used in this
Notice, means income before any
deductions such as income taxes, Social
Security taxes, insurance premiums,
charitable contributions and bonds. It
includes the following: (1) Monetary
compensation for services, including
wages, salary, commissions or fees; (2)
net income from nonfarm self-
employment; (3) net income from farm
self-employment; (4) Social Security; (5)
dividends or interest on savings or
bonds or income from estates or trusts;
(6) net rental income; (7) public
assistance or welfare payments; (8)
unemployment compensation; (9)
government civilian employee or
military retirement, or pensions or
veterans payments; (10) private
pensions or annuities; (11) alimony or
child support payments; (12) regular
contributions from persons not living in
the household; (13) net royalties; and
(14) other cash income. Other cash
income would include cash amounts
received or withdrawn from any source
including savings, investments, trust
accounts and other resources that would
be available to pay the price of a child’s
meal.

“Income,” as the term is used in this
Notice, does not include any income or
benefits received under any Federal
programs that are excluded from
consideration as income by any
legislative prohibition. Furthermore, the
value of meals or milk to children shall
not be considered as income to their
households for other benefit programs
in accordance with the prohibitions in
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section 12(e) of the Richard B. Russell
National School Lunch Act and section
11(b) of the Child Nutrition Act of 1966
(42 U.S.C. 1760(e) and 1780(b)).

The Income Eligibility Guidelines

The following are the Income
Eligibility Guidelines to be effective

from July 1, 2003 through June 30, 2004.

The Department’s guidelines for free
meals and milk and reduced price meals
were obtained by multiplying the year
2003 Federal income poverty guidelines
by 1.30 and 1.85, respectively, and by
rounding the result upward to the next
whole dollar. Weekly and monthly
guidelines were computed by dividing

annual income by 52 and 12,
respectively, and by rounding upward
to the next whole dollar. The numbers
reflected in this notice for a family of
four represent an increase of 1.66% over
the July 2002 numbers for a family of
the same size.

BILLING CODE 3410-30-P
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Authority: (42 U.S.C. 1758(b)(1)).
Dated: March 6, 2003.
Roberto Salazar,
Administrator.
[FR Doc. 03-6079 Filed 3—12—03; 8:45 am]
BILLING CODE 3410-30-C

DEPARTMENT OF AGRICULTURE
National Agricultural Statistics Service

Notice of Intent To Seek Approval To
Conduct an Information Collection

AGENCY: National Agricultural Statistics

Service, USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995
(Public Law 104—13) and Office of
Management and Budget regulations at
5 CFR part 1320 (60 FR 44978, August
29, 1995), this notice announces the
intention of the National Agricultural
Statistics Service (NASS) to request
approval to conduct a new information
collection, the Conservation Effects
Assessment Survey.

DATES: Comments on this notice must be
received by May 19, 2003 to be assured
of consideration.

ADDRESSES: Comments may be mailed to
Ginny McBride, NASS OMB Clearance
Officer, U.S. Department of Agriculture,
Room 5336 South Building, 1400
Independence Avenue SW.,
Washington, DC 20250 or sent
electronically to
gmcbride@nass.usda.gov.

FOR FURTHER INFORMATION CONTACT:
Carol House, Acting Associate
Administrator, National Agricultural
Statistics Service, U.S. Department of
Agriculture, (202) 720-4333.
SUPPLEMENTARY INFORMATION:

Title: Conservation Effects
Assessment Survey.

Type of Request: Intent to Seek
Approval to Conduct a New Information
Collection.

Abstract: The primary objective of the
National Agricultural Statistics Service
is to prepare and issue State and
national estimates of crop and livestock
production, prices, and disposition. The
goal of this NASS project is to collect
land management information that will
assist the Natural Resources
Conservation Service (NRCS) in
assessing environmental benefits
associated with implementation of
various conservation programs and
installation of associated conservation
practices. The 2002 Farm Bill
substantially increased funding for the

Environmental Quality Incentives
Program (EQIP) as well as other
conservation programs; a portion of the
technical assistance funds for
conservation programs has been
allocated for use in assessing the
environmental benefits of these
conservation practices. The assessment
will be used to report progress annually
on Farm Bill implementation to
Congress and the general public. The
information collected will also be used
to provide OMB with requested
information on the cost effectiveness of
the EQIP and the Conservation Reserve
Program.

NRCS has been given the
responsibility of leading a multi-agency
effort to estimate the environmental
benefits of conservation practices.
Benefit measures will initially include
soil quality enhancement, erosion
reduction, reduction in nutrient and
sediment losses from farm fields, soil
carbon sequestration, water use
efficiency, and reductions in in-stream
nutrient and sediment concentrations.
Investments are being made in
additional model development to
address benefits associated with
reductions in pesticide losses, air
quality, and wildlife habitat. The
assessment is designed to be national
and regional in scope. A sampling and
modeling approach has been adopted to
avoid the high costs associated with
expanded reporting by NRCS field staff.

Benefits will be estimated by applying
transport models and other physical
process models at sample sites
associated with the National Resources
Inventory (NRI) sampling frame. The
NRI is a scientifically-based,
longitudinal panel survey designed to
assess conditions and trends of soil,
water, and related resources of the
Nation’s non-federal lands. The NRI is
conducted for the U.S. Department of
Agriculture by NRCS in cooperation
with the Iowa State University
Statistical Laboratory and provides
critical information to address agri-
environmental issues at national,
regional, and State levels. Data gathered
in the NRI are linked to NRCS soil
survey and climate databases. These
linked data, along with NRI’s historical
data for 1982—-2001, form the basis for
unique modeling applications and
analytical capabilities. The NRI
sampling frame will be used for this
project because it captures the diversity
of the Nation’s agricultural resource
base (soils, topography, and climate),
which is a critical factor in estimating
benefits of conservation practices. Also
critical are the historical and linked data
that already exist for each NRI sample
site. The assessment of benefits is not

possible, however, without augmenting
these existing data with additional
information on land management and
conservation practice adoption.

NASS will collaborate with NRCS in
the acquisition of this additional
information by conducting a survey for
a sub-sample of NRI sample units in the
contiguous 48 States. The survey will
utilize personal interviews to administer
a questionnaire that is designed to
obtain from farm operators field-specific
data associated with the selected sample
units. Specific questions are asked about
physical characteristics of the field and
technical aspects of conservation
practices associated with the field.
Several other questions deal with
production activities before and after
implementation of specific conservation
practice and with the operator’s
participation in conservation programs.
The survey will be conducted in the fall
of each year beginning in 2003 and
extending through 2008, which is the
last year covered by the 2002 Farm Bill.
Approximately 15,000-20,000
interviews will be conducted each year.
Each year’s data collection will be for a
different set of agricultural land units.
The scope of the study will broaden as
the models are extended to cover a
broader suite of conservation practices
and effects. These data will be collected
under the authority of 7 U.S.C. 2204(a).
Individually identifiable data collected
under this authority are governed by
Section 1770 of the Food Security Act
of 1985, 7 U.S.C. 2276, which requires
USDA to afford strict confidentiality to
non-aggregated data provided by
respondents.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 60 minutes per
response.

Respondents: Farm operators.

Estimated Number of Respondents:
18,000.

Estimated Total Annual Burden on
Respondents: 18,000 hours.

Copies of this information collection
and related instructions can be obtained
without charge from Ginny McBride,
NASS OMB Clearance Officer, at (202)
720-5778.

Comments: Comments are invited on:
(a) Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of the burden of the proposed collection
of information including the validity of
the methodology and assumptions used;
(c) ways to enhance the quality, utility,
and clarity of the information to be
collected; and (d) ways to minimize the
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burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology.

All responses to this notice will
become a matter of public record and be
summarized in the request for OMB
approval.

Signed at Washington, DC, February 13,
2003.

Carol House,

Acting Associate Administrator.

[FR Doc. 03—-6057 Filed 3—12—03; 8:45 am]
BILLING CODE 3410-20-P

DEPARTMENT OF AGRICULTURE
Rural Business-Cooperative Service

Maximum Portion of Guarantee
Authority Available for Fiscal Year
2003

AGENCY: Rural Business-Cooperative
Service, USDA.

ACTION: Notice.

SUMMARY: As set forth in 7 CFR part
4279, subpart B, each fiscal year (FY)
the Agency shall establish a limit on the
maximum portion of guarantee
authority available for that fiscal year
that may be used to guarantee loans
with a guarantee fee of 1 percent or
guaranteed loans with a guarantee
percentage exceeding 80 percent. This
notice covers only FY 2002 carryover
and recovered funds. Once FY 2003
appropriated funds are apportioned, a
second notice will be published for
those funds.

Allowing the guarantee fee to be
reduced to 1 percent or exceeding the 80
percent guarantee on certain guaranteed
loans that meet the conditions set forth
in 7 CFR 4279.107 and 4279.119 will
increase the Agency’s ability to focus
guarantee assistance on projects which
the Agency has found particularly
meritorious, such as projects in rural
communities that remain persistently
poor, experience long-term population
decline and job deterioration, are
experiencing trauma as a result of
natural disaster or are experiencing
fundamental structural changes in the
economic base.

Not all of the available Business and
Industry (B&I) Guaranteed Loan
program funding authority for FY 2002
was used; consequently, this and
recovered funding authority for
approved B&I Guaranteed Loans which
did not come to fruition are now
apportioned and available for use. Not

more than 12 percent of the Agency’s
quarterly apportioned carryover and
recovered guarantee authority will be
reserved for loan requests with a
guarantee fee of 1 percent, and not more
than 15 percent of the Agency quarterly
apportioned carryover and recovered
guarantee authority will be reserved for
guaranteed loan requests with a
guaranteed percentage exceeding 80
percent. Once the above quarterly limits
have been reached, all additional loans
guaranteed with carryover and
recovered funds during the remainder of
that quarter will require a 2 percent
guarantee fee and not exceed an 80
percent guarantee limit. As an exception
to this paragraph and for the purposes
of this notice, loans developed by the
North American Development Bank
(NADBank) Community Adjustment and
Investment Program (CAIP) will not
count against the 15 percent limit. Up

to 50 percent of CAIP funds may be
used for loan requests with a guaranteed
percentage exceeding 80 percent.

Written requests by the Rural
Development State Office for approval
of a guaranteed loan with a 1 percent
guarantee fee or a guaranteed loan
exceeding 80 percent must be forwarded
to the National Office, Attn: Director,
Business and Industry Division, for
review and consideration prior to
obligation of the guaranteed loan. The
Administrator will provide a written
response to the State Office confirming
approval or disapproval of the request.

EFFECTIVE DATE: March 13, 2003.

FOR FURTHER INFORMATION CONTACT: Fred
Kieferle, Processing Branch Chief,
Business and Industry Division, Rural
Business-Cooperative Service, USDA,
Stop 3224, 1400 Independence Avenue,
SW., Washington, DC 20250-3224,
telephone (202) 720-7818.

SUPPLEMENTARY INFORMATION: This

action has been reviewed and

determined not to be a rule or regulation

as defined in Executive Order 12866.
Dated: March 4, 2003.

John Rosso,

Administrator, Rural Business-Cooperative
Service.

[FR Doc. 03-6052 Filed 3—12—-03; 8:45 am)]
BILLING CODE 3410-XY-P

DEPARTMENT OF AGRICULTURE
Rural Housing Service

Notice of Request for Collection of
Public Information With the Use of a
Survey

AGENCY: Rural Housing Service, USDA.

ACTION: Proposed collection; comments
requested.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the Rural Housing
Service’s intention to request clearance
for a new information collection to
measure the quality of service provided
by the Rural Housing Service (RHS)
Centralized Servicing Center (CSC).

DATES: Comments on this notice must be
received by May 12, 2003, to be assured
of consideration.

FOR FURTHER INFORMATION CONTACT: Bill
Scaggs, Section Head, Customer Service
Branch, Centralized Servicing Center,
1520 Market Street, Room 3622, St.
Louis, Missouri 63103, phone: (314)
206—-2096, e-mail:
bs244@stl.rural.usda.gov.

SUPPLEMENTARY INFORMATION:

Title: Rural Housing Service—
Customer Satisfaction Survey.

Type of Request: New information
collection.

Abstract: The Rural Housing Service
(RHS) provides insured loans to low-
and moderate-income applicants located
in rural geographic areas to assist them
in obtaining decent, sanitary, and safe
dwellings. RHS currently processes loan
originations through approximately 900
Field Offices. The RHS Centralized
Servicing Center (CSC), located in St.
Louis, Missouri, provides support to the
Field Offices and is responsible for loan
servicing functions with borrowers. The
CSC was established to achieve a high
level of customer service and operating
efficiency. The CSC has established a
fully integrated call center and is able to
provide borrowers with convenient
access to their loan account information.

To facilitate the CSC’s mission and in
an effort to continuously improve its
services, a survey has been developed
that can measure the quality of service
that the Field Offices and borrowers
receive when they contact the CSC.
Respondents will only need to report
information on a one-time basis. The
outcome of the Customer Satisfaction
Survey will provide the general
satisfaction level among RHS customers
throughout the nation highlighting areas
that need improvement and to provide
a benchmark for future surveys and
improvements in customer service. A
follow up survey will be conducted in
18 months, but may or may not be sent
to the same initial respondents.
Additionally, in accordance with
Government Performance and Results
Act (GPRA), the survey will enable CSC
to measure the results and overall
effectiveness of customer services
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provided as well as implement action
plans and measure improvements.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 10 minutes per
response.

Respondents: Field office personnel,
most likely office clerks and borrowers.
Estimated Number of Respondents:

23,000.

Estimated Number of Responses per
Respondent: 1.

Estimated Number of Responses:
23,000

Estimated Total Annual Burden on
Respondents: 3,680

Copies of this information collection
can be obtained from Cheryl Thompson,
Regulations and Paperwork
Management Branch, Support Services
Division at (202) 692—0043.

Comments: Comments are invited on:
(a) Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of agency’s estimate of
the burden of the proposed collection of
information including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology. Comments may be sent to
Cheryl Thompson, Regulations and
Paperwork Management Branch,
Support Services Division, U.S.
Department of Agriculture, Rural
Development, STOP 0742, 1400
Independence Ave., SW., Washington,
DC 20250-0742. All responses to this
notice will be summarized and included
in the request for OMB approval. All
comments will also become a matter of
public record.

Dated: March 6, 2003.
Arthur A. Garcia,
Administrator, Rural Housing Service.
[FR Doc. 03—-6053 Filed 3—12—-03; 8:45 am]
BILLING CODE 3410-XY—P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

DOC has submitted to the Office of
Management and Budget (OMB) for
clearance the following proposal for
collection of information under the

provisions of the Paperwork Reduction
Act (44 U.S.C. chapter 35).

Agency: U.S. Census Bureau.

Title: Questionnaire for Building
Permit Officials.

Form Number(s): SOC-QBPO.

Agency Approval Number: 0607—
0125.

Type of Request: Extension of a
currently approved collection.

Burden: 225 hours.

Number of Respondents: 900.

Avg Hours Per Response: 15 minutes.

Needs and Uses: The Census Bureau
requests an extension of the current
OMB clearance of the Questionnaire for
Building Permit Officials (SOC-QBPO).
The Census Bureau uses the SOC-QBPO
to collect information from state and
local building permit officials, such as
(1) The types of permits they issue, (2)
the length of time a permit is valid, (3)
how they store the permits, and (4) the
geographic coverage of the permit
system. Census Bureau field
representatives visit selected permit-
issuing places and conduct the survey
using Computer-Assisted Personal
Interviewing (CAPI) technology and a
lap top computer. We need this
information to carry out the sampling
for the Survey of Housing Starts, Sales
and Completions (OMB number 0607—
0110), also known as the Survey of
Construction (SOC). The SOC provides
widely used measures of construction
activity, including the economic
indicators Housing Starts, Housing
Completions, and New Housing Sales.

We plan no changes to the
information collection.

Affected Public: Businesses or other
for-profit.

Frequency: Annually.
Respondent’s Obligation: Voluntary.

Legal Authority: Title 13 U.S.C.,
section 182.

OMB Desk Officer: Susan Schechter,
(202) 395-5103.

Copies of the above information
collection proposal can be obtained by
calling or writing Diana Hynek,
Departmental Paperwork Clearance
Officer, (202)482—-0266, Department of
Commerce, room 6625, 14th and
Constitution Avenue, NW., Washington,
DC 20230 (or via the Internet at
dhynek@doc.gov).

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to Susan Schechter, OMB Desk
Officer either by fax (202—-395-7245) or
email (susan_schechter@omb.eop.gov).

Dated: March 7, 2003.
Madeleine Clayton,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 03-5966 Filed 3—12—03; 8:45 am]
BILLING CODE 3510-07—P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce (DOC)
has submitted to the Office of
Management and Budget (OMB) for
clearance the following proposal for
collection of information under
provisions of the Paperwork Reduction
Act (44 U.S.C. Chapter 35)

Agency: Bureau of Industry and
Security (BIS).

Title: Chemical Weapons Convention
Declaration Forms.

Agency Form Number: Form 1-1,
Form 1-2, Form 1-2A, Form 1-2B, etc.

OMB Approval Number: 0694—0091.

Type of Request: Renewal of a
currently approved collection.

Burden: 20,538 hours.

Average Time Per Response: 10
minutes—31 hours per response.

Number of Respondents: 929
respondents.

Needs and Uses: Declarations: The
CWC requires annual declarations and
reports for activities involving Schedule
1, Schedule 2, Schedule 3 and
Unscheduled Discrete Organic
Chemicals (UDOCs) above specified
threshold quantities. The frequency of
this collection is the minimum required
under the CWC. The associated
Declaration and Report Handbooks and
the forms are available from the
following Internet URL: http://
www.cwc.gov/Declarations/
Handbooks_and_Forms/cwcIndex_html

Schedule 1: The CWC requires annual
declarations for facilities that produced
in excess of specified aggregate
quantities of Schedule 1 chemicals in
the previous calendar year.

Schedule 2: The CWC requires plant
sites that had one or more plants that
produced, processed or consumed
Schedule 2 chemicals above the
applicable threshold quantity during
any of the three previous to determine
whether there is an annual declaration
requirement on past activities.

Schedule 3: The CWC requires annual
declarations from plant sites that had
one or more plants that produced in
excess of specified quantities of one or
more Schedule 3 chemicals in the
previous calendar year.

UDOCs: Although the majority of
declarations are required from plant
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sites that produced UDOCs, the
declaration requirements for such
production involve the fewest forms.
The CWC only requires declarations
from plant sites that produced UDOCs
in excess of specified quantities in the
previous calendar year.

BIS officials review the information
collected from the data declarations for
completeness and accuracy. The data is
then compiled into a report for
transmittal to the U.S. National
Authority (USNA) and subsequent
presentation to the Organization for the
Prohibition of Chemical Weapons
(OPCW). The collected data will also be
used by BIS officials to monitor the
aggregate amount of Schedule 1
chemicals in the United States to ensure
that it is at all times below 1 metric ton
(as required by Part VI.A.2 of the
Convention’s Annex on Implementation
and Verification), and to prepare such
additional reports as the USNA may
reasonably require.

Inspections: Each State Party to the
CWG, including the United States
Government, has agreed to allow
inspections of certain declared facilities
by inspectors employed by the OPCW to
ensure that their activities are consistent
with obligations under the CWC. The
Department of Commerce is responsible
for leading, hosting and escorting
inspections of all facilities in the United
States, except Department of Defense
and Department of Energy facilities and
other United States Government
facilities that notify the USNA of their
decision to be excluded from the CWCR.

Affected Public: Individuals,
businesses or other for-profit
institutions.

Respondent’s Obligation: Mandatory.
OMB Desk Officer: David Rostker.

Copies of the above information
collection proposal can be obtained by
calling or writing Diana Hynek, DOC
Paperwork Clearance Officer, Office of
the Chief Information Officer, (202)
482-0266, Department of Commerce,
Room 6625, 14th and Constitution
Avenue, NW., Washington, DC 20230.

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to David Rostker, OMB Desk
Officer, Room 10202, New Executive
Office Building, Washington, DC 20230.

Dated: March 7, 2003.

Madeleine Clayton,

Departmental Paperwork Clearance Officer,
Office of the Chief Information Officer.

[FR Doc. 03-5967 Filed 3—12-03; 8:45 am]
BILLING CODE 3510-33-P

DEPARTMENT OF COMMERCE
Census Bureau
Annual Survey of Manufacturers

ACTION: Proposed collection; comment
request.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13 (44 U.S.C.
3506(c)(2)(A)).

DATES: Written comments must be
submitted on or before May 12, 2003.

ADDRESSES: Direct all written comments
to Diana Hynek, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6625,
14th and Constitution Avenue, NW.,
Washington, DC 20230 (or via the
Internet at dhynek@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument(s) and instructions should
be directed to Mendel D. Gayle, Census
Bureau, Room 2108, Building 4,
Washington, DC 20233, (301) 763—4769
or via the Internet at
mendel.d.gayle@census.gov.

SUPPLEMENTARY INFORMATION
1. Abstract

The Census Bureau has conducted the
Annual Survey of Manufacturers (ASM)
since 1949 to provide key measures of
manufacturing activity during
intercensal periods. In census years
ending in “2” and “7”, we mail and
collect the ASM as part of the Economic
Census covering the Manufacturing
Sector. This survey is an integral part of
the Government’s statistical program.
The ASM furnishes up-to-date estimates
of employment and payrolls, hours and
wages of production workers, value
added by manufacture, cost of materials,
value of shipments by product class,
inventories, and expenditures for both
plant and equipment and structures.
The survey provides data for most of
these items for each of the 473
industries as defined in the North
American Industry Classification
System (NAICS). It also provides
geographic data by state at a more
aggregated industry level.

The survey also provides valuable
information to private companies,
research organizations, and trade

associations. Industry makes extensive
use of the annual figures on product
class shipments at the U.S. level in its
market analysis, product planning, and
investment planning. The ASM data are
used to benchmark and reconcile
monthly and quarterly data on
manufacturing production and
inventories.

II. Method of Collection

The ASM statistics are based on a
survey which includes two components,
mail and nonmail. The mail portion of
the survey is a probability sample of
about 55,000 manufacturing
establishments selected from a total of
about 225,000 establishments. These
225,000 establishments represent all
manufacturing establishments of
multiunit companies (companies that
operate at more than one physical
location) and all single-establishment
manufacturing companies that were
mailed forms in the 1997 Economic
Census.

The nonmail portion of the survey is
defined as all single-establishment
manufacturing companies that we
tabulated as administrative records in
the 1997 Economic Census. Although
this portion includes approximately
155,000 establishments, it accounted for
less than 2 percent of the estimate for
total value of shipments at the total
manufacturing level for 1997. No data
are collected from this portion of the
population, instead data are estimated
based on selected information obtained
annually from the administrative
records of the Internal Revenue Service
(IRS) and the Social Security
Administrative (SSA). This
administrative information, which
includes payroll, total employment,
industry classification, and physical
location, is obtained under conditions
which safeguard the confidentiality of
both tax and census records.

III. Data

MB Number: 0607—0449.

Form Number: MA—10000(L), MA—
10000(S).

Type of Review: Regular review.

Affected Public: Businesses or other
for profit, non-profit Institutions, small
businesses or organizations, and State or
Local Governments.

Estimated Number of Respondents:
55,000.

Estimated Time Per Response: 3.4
hours.

Estimated Total Annual Burden
Hours: 187,000.

Estimated Total Annual Cost: The
estimated cost to the respondents is
$4,885,410.

Respondent’s Obligation: Mandatory.
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Legal Authority: Title 13, United
States Code, sections 182, 224, and 225.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: March 7, 2003.
Madeleine Clayton,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 03-5965 Filed 3—12—03; 8:45 am]
BILLING CODE 3510-07—P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Docket 11-2003]

Foreign-Trade Zone 75—Phoenix, AZ;
Application for Subzone, American
Italian Pasta Company, Distribution of
Dry Pasta Products, Tolleson, AZ

An application has been submitted to
the Foreign-Trade Zones Board (the
Board) by the City of Phoenix, Arizona,
grantee of FTZ 75, requesting special-
purpose subzone status for the dry pasta
products warehousing/distribution
facility of the American Italian Pasta
Company (AIPC), in Tolleson, Arizona.
The application was submitted pursuant
to the provisions of the Foreign-Trade
Zones Act, as amended (19 U.S.C. 81a—
81u), and the regulations of the Board
(15 CFR part 400). It was formally filed
on March 4, 2003.

The AIPC facility (288,000 sq. ft./1
bldg. on 22.7 acres) is located at 495
South 99th Avenue, Tolleson (Maricopa
County), Arizona. It was expanded in
2002 and is expected to become fully
operational during the first quarter of
2003. The facility (54 employees
initially, with plans to increase to some
200) is used for warehousing,
inspection, packaging and distribution

of dry pasta products received by all
AIPC facilities located in the U.S. and
Italy. About 1 percent of production is
currently exported. The plant will also
be used to manufacture dry pasta for
U.S. and export markets, but
manufacturing authority is not being
requested at this time. Certain dry pasta
imports from Italy are subject to anti-
dumping/countervailing (AD/CVD)
duties.

Zone procedures would exempt AIPC
from Customs duty payments (including
AD/CVD) on foreign products that are
reexported. On domestic sales, the
company would be able to defer
payments until merchandise is shipped
from the plant. FTZ status may also
make a site eligible for benefits provided
under state/local programs. The
application indicates that the savings
from zone procedures will help improve
the plant’s international
competitiveness.

In accordance with the Board’s
regulations, a member of the FTZ Staff
has been designated examiner to
investigate the application and report to
the Board.

Public comment is invited from
interested parties. Submissions (original
and 3 copies) shall be addressed to the
Board’s Executive Secretary at one of
the following addresses:

1. Submissions Via Express/Package
Delivery Services: Foreign-Trade-Zones
Board, U.S. Department of Commerce,
Franklin Court Building—Suite 4100W,
1099 14th St., NW., Washington, DC
20005; or

2. Submissions Via the U.S. Postal
Service: Foreign-Trade-Zones Board,
U.S. Department of Commerce, FCB—
Suite 4100W, 1401 Constitution Ave.,
NW., Washington, DC 20230.

The closing period for their receipt is
May 12, 2003. Rebuttal comments in
response to material submitted during
the foregoing period may be submitted
during the subsequent 15-day period (to
May 27, 2003).

A copy of the application and
accompanying exhibits will be available
for public inspection at the Office of the
Foreign-Trade-Zones Board’s Executive
Secretary at address Number 1 listed
above, and at the U.S. Department of
Commerce Export Assistance Center,
2901 N. Central Ave., Suite 970,
Phoenix, AZ 85012.

Dated: March 4, 2003.
Dennis Puccinelli,
Executive Secretary.
[FR Doc. 03-6087 Filed 3—12—-03; 8:45 am)|]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Docket 13—-2003]

Foreign-Trade Zone 151—Findlay, OH;
Application for Extension of Zone
Status

An application has been submitted to
the Foreign-Trade Zones (FTZ) Board
(the Board), by the Findlay Hancock
Chamber of Commerce (FHCOC),
grantee of Foreign-Trade Zone 151,
requesting extension of authority for
FTZ 151-Site 2 within the Toledo
Customs port of entry. The application
was submitted pursuant to the
provisions of the Foreign-Trade Zones
Act, as amended (19 U.S.C. 81a—81u),
and the regulations of the Board (15 CFR
part 400). It was formally filed on March
5, 2003.

FTZ 151-Site 2 was approved on
February 10, 1999 (Board Order 1023,
64 FR 8542, 2/22/99). The authorization
was for a four-year period ending June
30, 2003, subject to extension upon
review. The grantee now requests an
indefinite extension of authority for FTZ
151-Site 2. (A temporary time extension
(to 6/30/04) was approved until a full
Board review of the indefinite extension
proposal can be completed
(A(271)-5-03, 3/4/03)).

In accordance with the Board’s
regulations, a member of the FTZ Staff
has been designated examiner to
investigate the application and report to
the Board.

Public comment on the application is
invited from interested parties.
Submissions (original and 3 copies)
shall be addressed to the Board’s
Executive Secretary at one of the
addresses below:

1. Submissions via Express/Package
Delivery Services: Foreign-Trade Zones
Board, U.S. Department of Commerce,
Franklin Court Building—Suite 4100W,
1099 14th Street NW., Washington, DC
20005; or

2. Submissions via the U.S. Postal
Service: Foreign-Trade Zones Board,
U.S. Department of Commerce, FCB—
Suite 4100W, 1401 Constitution Avenue
NW., Washington, DC 20230.

The closing period for their receipt is
May 12, 2003. Rebuttal comments in
response to material submitted during
the foregoing period may be submitted
during the subsequent 15-day period (to
May 27, 2003).

A copy of the application and
accompanying exhibits will be available
for public inspection at the Office of the
Foreign-Trade Zones Board’s Executive
Secretary at the first address listed
above, and at the Office of the Findlay/
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Hancock County Chamber of Commerce,
123 E. Main Cross Street, Findlay, Ohio
45840.

Dated: March 5, 2003.
Dennis Puccinelli,
Executive Secretary.
[FR Doc. 03—6086 Filed 3—12-03; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration

[A-570-853]

Notice of Amended Final Results of
Antidumping Duty Administrative
Review: Bulk Aspirin from the People’s
Republic of China

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of amended final results
of antidumping duty administrative
review.

EFFECTIVE DATE: March 13, 2003.

FOR FURTHER INFORMATION CONTACT: ]ulie
Santoboni or Cole Kyle, Office 1, AD/
CVD Enforcement, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington DC 20230;
telephone (202) 482-4194 or (202) 482—
1503, respectively.

Scope of Review

The product covered by this review is
bulk acetylsalicylic acid, commonly
referred to as bulk aspirin, whether or
not in pharmaceutical or compound
form, not put up in dosage form (tablet,
capsule, powders or similar form for
direct human consumption). Bulk
aspirin may be imported in two forms,
as pure ortho-acetylsalicylic acid or as
mixed ortho-acetylsalicylic acid. Pure
ortho-acetylsalicylic acid can be either
in crystal form or granulated into a fine
powder (pharmaceutical form). This
product has the chemical formula
CoHgOu. It is defined by the official
monograph of the United States
Pharmacopoeia (“USP”’) 23. It is
classified under the Harmonized Tariff
Schedule of the United States
(“HTSUS”) subheading 2918.22.1000.

Mixed ortho-acetylsalicylic acid
consists of ortho-acetylsalicylic acid
combined with other inactive
substances such as starch, lactose,
cellulose, or coloring materials and/or
other active substances. The presence of
other active substances must be in
concentrations less than that specified
for particular nonprescription drug
combinations of bulk aspirin and active
substances as published in the
Handbook of Nonprescription Drugs,
eighth edition, American
Pharmaceutical Association. This
product is classified under HTSUS
subheading 3003.90.0000. Although the
HTSUS subheadings are provided for
convenience and customs purposes, the
written description of the merchandise
under investigation is dispositive.

Amended Final Results

On February 4, 2003, the Department
of Commerce (‘‘the Department”’)
determined that bulk aspirin from the
People’s Republic of China (“PRC”) is
not being sold in the United States at
less than normal value, as provided in
section 751(a) of the Tariff Act of 1930,
as amended (“the Act”). See Bulk
Aspirin from the People’s Republic of
China; Final Results of Antidumping
Duty Administrative Review (“Final
Results”), 68 FR 6710 (February 10,
2003). On February 7 and 10, 2003,
Shandong Xinhua Pharmaceutical Co.,
Ltd. (“Shandong”) and Rhodia, Inc.
(“petitioner”), respectively, filed timely
ministerial error allegations pursuant to
19 CFR 351.224(c)(2). On February 12,
2003 the petitioner filed a reply to
Shandong’s allegation and on February
18, 2003, Shandong filed a response to
the petitioner’s February 12, 2003
submission. The other respondent in
this review, Jilin Henghe
Pharmaceutical Company Ltd. (“Jilin”),
did not file a ministerial error
allegation.

The petitioner contends that the
Department incorrectly rounded one of
the surrogate values for caustic soda,
incorrectly deducted taxes from the
domestic price of acetic acid sold on the
Mumbai Dyes Market and assigned the
incorrect surrogate labor value for
packing labor in Jilin’s normal value
calculations. The petitioner also alleges
that the Department overstated the
excise and sales taxes for all domestic
values because the deduction of taxes

from the International Chemical Weekly
(“ICW”) domestic prices was based on
the gross price, when instead it should
have been based on the before-tax price.
Furthermore the petitioner asserts that
the Department did not calculate a
portion of the normal value build up
associated with one of the inputs.
Neither Shandong nor Jilin responded to
petitioner’s comments.

Shandong contends that the
Department incorrectly used a single
surrogate value for virgin acetic acid to
value all the acetic acid inputs in its
calculation of the cost of acetic
anhydride production, when instead it
should have valued the virgin and
recovered acetic acid separately. The
petitioner contends that the Department
correctly applied the surrogate value of
virgin acetic acid to the full quantity of
acetic acid used in the production
process and that Shandong ignores the
distinction between “recovered” acetic
acid and “recycled” or “reused” acetic
acid. In its response to the petitioner’s
comments, Shandong argues that
recovered, recycled and reused acetic
acid are identical and should have the
same value.

In accordance with section 735(e) of
the Act, we have determined that
certain ministerial errors were made in
our final results margin calculations.
Specifically we find that the incorrect
calculation of certain taxes from the
ICW domestic prices and the incorrect
surrogate value of Jilin’s packing labor
constitute clerical errors. For a detailed
discussion of all of the ministerial error
allegations and the Department’s
analysis, see Memorandum to Susan
Kuhbach, “Antidumping Duty
Administrative Review of Bulk Aspirin
from the People’s Republic of China;
Allegations of Ministerial Errors’ dated
March 5, 2003, which is on file in the
Central Records Unit, room B—099 of the
main Department building.

In accordance with 19 CFR
351.224(e), we are amending the final
results of the antidumping duty
administrative review of bulk aspirin
from the PRC to correct these ministerial
errors. However, the amended weighted-
average margins are identical to the
weighted-average margins in the final
results (see Final Results). The
weighted-average dumping margins for
Jilin and Shandong are listed below:

Producer/manfacturer/exporter

Original weighted-average margin
percentage

Amended results weighted-aver-
age margin percentage

Jilin Henghe Pharmaceutical Company Ltd. ......
Shandong Xinhua Pharmaceutical Co., Ltd. ......

0.04 (de minimis) .........
0.00 i

0.04 (de minimis)
0.00
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Cash Deposit Rates

The following antidumping duty
deposits will be required on all
shipments of bulk aspirin from the PRC
entered, or withdrawn from warehouse,
for consumption, effective on or after
the publication date of the amended
final results of this administrative
review, as provided by section 751(a)(1)
of the Act: (1) For Shandong and Jilin,
no antidumping duty deposit will be
required; (2) for merchandise exported
by manufacturers or exporters not
covered in this review but covered in
the original less-than-fair-value
investigation or a previous review, the
cash deposit will continue to be the
most recent rate published in the final
determination or final results for which
the manufacturer or exporter received
an individual rate; (3) if the exporter is
not a firm covered in this review, the
previous review, or the original
investigation, but the manufacturer is,
the cash deposit rate will be the rate
established for the most recent period
for the manufacturer of the
merchandise; and (4) if neither the
exporter nor the manufacturer is a firm
covered in this or any previous reviews,
the cash deposit rate will be 144.02
percent, the ““all others” rate established
in the less-than-fair-value investigation.

These cash deposit requirements,
when imposed, shall remain in effect
until publication of the final results of
the next administrative review.

Assessment Rates

Absent an injunction from the U.S.
Court of International Trade, the
Department will issue appropriate
assessment instructions directly to the
Customs Service within 15 days of
publication of these amended final
results of review.

We are issuing and publishing this
determination and notice in accordance
with sections 751(a)(1) and 771(i)(1) of
the Act.

Dated: March 6, 2003.

Joseph A. Spetrini,

Acting Assistant Secretary for Import
Administration.

[FR Doc. 03—6088 Filed 3—12—03; 8:45 am]

BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-821-817]

Notice of Amended Final
Determination of Sales at Less Than
Fair Value: Silicon Metal From the
Russian Federation

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of amended final
determination in the less-than-fair-value
investigation of silicon metal from the
Russian Federation.

EFFECTIVE DATE: March 13, 2003.

FOR FURTHER INFORMATION CONTACT:
Cheryl Werner, AD/CVD Enforcement
Group I1I, Office IX, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone: (202) 482—-2667.

Scope of Investigation

For purposes of this investigation, the
product covered is silicon metal, which
generally contains at least 96.00 percent
but less than 99.99 percent silicon by
weight. The merchandise covered by
this investigation also includes silicon
metal from Russia containing between
89.00 and 96.00 percent silicon by
weight, but containing more aluminum
than the silicon metal which contains at
least 96.00 percent but less than 99.99
percent silicon by weight. Silicon metal
currently is classifiable under
subheadings 2804.69.10 and 2804.69.50
of the Harmonized Tariff Schedule of
the United States (“HTSUS”). This
investigation covers all silicon metal
meeting the above specification,
regardless of tariff classification.

Amendment of Final Results

On February 11, 2003, the Department
of Commerce (“the Department”)
published a notice of final
determination of sales at less than fair
value in the investigation of silicon
metal from the Russian Federation
(“Russia”). Notice of Final
Determination of Sales at Less Than
Fair Value: Silicon Metal From the
Russian Federation, 68 FR 6885
(February 11, 2003) (“Final
Determination’).

Also on February 11, 2003, petitioners
timely filed an allegation that the
Department made ministerial errors in
the Final Determination, pursuant to 19
CFR 351.224(c). Bratsk Aluminum
Smelter (“BAS”’) and (“RTL”) submitted
timely rebuttal comments on February

19, 2003, in reply to the petitioners’
ministerial error allegations. BAS and
RTL did not submit any ministerial
error allegations. ZAO Kremny
(“Kremny”)/Sual-Kremny-Ural Ltd.
(“SKU”’) and Pultwen, the other
respondent covered by the investigation,
did not submit any ministerial error
allegations or rebuttal comments in
reply to petitioners’ ministerial error
allegations.

Silicon Metal Fines

Petitioners contend that in its Final
Determination, the Department used
overstated production quantities of
silicon metal in calculating factor usage
rates. Petitioners argue that while the
Department included fines in the total
production quantities of silicon metal
on the basis that silicon metal fines
produced by BAS and Kremny/SKU
(collectively “respondents”) were
similar in size, chemical composition,
and price to commercial grade silicon
metal, and the Department also
concluded that the quantities of fines
used in the calculation represented only
sales of fines. Petitioners contend that
the production quantities of fines
reported by respondents and used by
the Department included fines that were
recycled and consumed in the
production of silicon metal in addition
of the fines that were sold. Petitioners
claim this overstated the total
production quantities used to calculate
respondents’ factor usage rates, and
therefore, resulted in understated factor
usage rates.

Petitioners contend that the record
shows that both respondents consumed
recycled silicon metal fines in the
production of silicon metal during the
POL. Petitioners explain that the
production quantities of fines reported
by respondents are larger than the total
quantities of fines sold by respondents
during the POI. According to
petitioners, Kremny/SKU and Pultwen’s
August 13, 2002, response shows that
they reported a quantity of fines
recycled during the POI, which were
then included in their production
quantity. See Kremny/SKU and
Pultwen’s August 13, 2002, response, at
13. Petitioners also contend that the
Department verified that only a portion
of BAS’s total fine production quantity
was sold. See BAS Verification Report,
at Exhibit 5.

Thus, petitioners argue the
Department intended to include only
the quantity of silicon metal fines sold
by respondents in the total production
quantity but erroneously included
recycled fines as well. Petitioners
explain that to correct this error, the
Department should (1) subtract the
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quantities of fines that were recycled
and consumed in the production from
the total quantities of fines included in
the total production quantities and (2)
recalculate respondents’ factor usage
rates using the reduced production
quantities. Petitioners explain that the
volume of fines recycled by BAS during
the POl is not in the record of this
investigation, and therefore, as facts
available, the Department should
subtract the volume of fines sold that
was verified from the total quantity of
fines produced during the POL
Alternatively, petitioners also suggest
that the Department could estimate the
volume of fines recycled by BAS using
the percentage amount of fines recycled
by Kremny in relation to its total output.
BAS and RTL contend that the
Department determined in its Final
Determination that 0-5 mm silicon
metal, or fines, should be included in
the production quantity because
“excluding fines from the production
quantity used to calculate the reported
factors would overstate the factors of
production.” See Issues and Decision
Memorandum, at Comment 11. BAS and
RTL argue that the Department noted:
That fines were within the scope of this
investigation; that it verified that BAS
made sales of fines; and that these sales
were not made at a very substantial
discount compared to normal-sized
silicon metal. See id. Thus, BAS and
RTL argue that the Department
determined that fines produced by BAS
were commercial-grade silicon metal.
Accordingly, BAS and RTL explain that
pursuant to Silicon Metal from Brazil,
the Department properly determined
that production costs should be
allocated to fines produced by BAS.
BAS and RTL also contend that
recycled fines were not included in the
reported production quantities for BAS,
which is demonstrated by the record.
BAS and RTL explain that production
documents show a small amount of
material added to prevent the molten
metal from sticking to the slab, but this
amount was not included in BAS’s
reported total production quantity.

Department’s Position

We disagree with petitioners.

Petitioners’ request that the
Department exclude recycled fines from
the production quantity is not
ministerial in nature, but rather involves
a methodological change. This is
because if the Department were to
remove recycled fines from the total
production quantity of silicon metal, we
would not be allocating any costs to
their production. Therefore, we would,
in effect, be treating recycled fines as
byproducts because the Department

does not allocate costs to byproducts.
This would be contrary to the
Department’s decision in the Final
Determination. See Issues and Decision
Memorandum, at Comment 11. A
ministerial error is defined under 19
CFR 351.224(f) as ““an error in addition,
subtraction, or other arithmetic
function, clerical error resulting from
inaccurate copying, duplication, or the
like, and any other similar type of
unintentional error which the Secretary
considers ministerial.” Petitioners’
request, however, would require the
Department to revisit its entire
methodology for recognizing fines.
Accordingly, we have not made the
requested change, because it is not
“ministerial”’ in nature.

Indirect Labor

Petitioners contend that the
Department did not include indirect
labor in the calculation of normal value
for BAS in its Final Determination.
Petitioners argue that the Department
indicated that it intended to include
both direct labor and indirect labor in
the calculation of normal value for BAS,
according to the BAS and RTL Final
Analysis Memorandum. See Analysis
Memorandum of Bratsk Aluminum
Smelter and Rual Trade Limited: Final
Determination in the Less Than Fair
Value Investigation of Silicon Metal
from the Russian Federation, at page 5
(February 3, 2003) (“BAS and RTL Final
Analysis Memo”’) (under the Normal
Value calculation heading:
“TOT_LABOR = DIRLAB_F +
INDLAB_F”). Petitioners explain that it
is necessary to include indirect labor in
the calculation of normal value because
the surrogate-valued amount for factory
overhead used by the Department does
not include any amount for indirect
labor. Petitioners explain that the
computer program used by the
Department to calculate the final margin
for BAS does not include indirect labor
in the calculation of normal value.
Petitioners contend that the Department
should include indirect labor in the
calculation of normal value for BAS.

BAS and RTL contend that petitioners
have identified a methodological issue
regarding how to account for labor costs
not directly related to production of
subject merchandise under a non-
market economy methodology, rather
than an arithmetic or duplication error
that is appropriate to address as a
ministerial error. BAS and RTL explain
that BAS reported, as indirect labor, the
per-unit hours of personnel involved in
the maintenance and servicing (e.g.,
cleaning, catering) of the production
facilities, and involved in the handling
of transportation of raw materials and

finished goods. BAS and RTL note that
BAS included an allocated amount for
the hours of executives, managers, and
specialists who are involved indirectly
in the production of silicon metal, in its
reported direct labor. BAS and RTL
contend that the labor cost of such
personnel is normally classified as
factory overhead or selling, general and
administrative expenses under standard
accounting principles. Accordingly,
because the Department values factory
overhead and general and
administrative expenses using the
financial statements of a surrogate
company, under the non-market
economy methodology, it is not
necessary to include an amount for
indirect labor in the Department’s
margin calculation, because this would
double-count these labor expenses.
Therefore, because BAS’s reported
direct labor already includes allocated
amounts for indirect labor, and because
indirect labor is also included in the
surrogate financial information used in
the margin calculation, the Department
should not include additional labor
hours in its margin calculation.

Department’s Position

We agree with petitioners. We
inadvertently excluded indirect labor in
the calculation of normal value for BAS
in the Final Determination. As BAS
explained above, its reported indirect
labor consists of the per-unit hours of
personnel involved in the maintenance
and servicing (e.g., cleaning, catering) of
the production facilities, and involved
in the handling of transportation of raw
materials and finished goods, and is
properly classified as indirect labor.
Therefore, we revised our Final
Determination, to include BAS’s
reported indirect labor in BAS’s margin
program calculation.

Wood Charcoal Freight Cost

Petitioners argue that the Department
incorrectly calculated the wood
charcoal freight cost for BAS in its Final
Determination. Petitioners argue that the
Department calculated the wrong
weighted-average distance between BAS
and wood charcoal suppliers.
Petitioners contend that the Department
should correct its wood charcoal freight
cost calculation.

BAS and RTL agree with petitioners
that the Department miscalculated the
weighted-average distance of BAS’s
wood charcoal suppliers. However, BAS
and RTL disagree with petitioners’
calculation of the per-unit freight cost
for wood charcoal, and propose their
own calculation of the per-unit freight
cost for wood charcoal.
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Department’s Position

We agree with petitioners and BAS
and RTL, that we incorrectly calculated
the weighted-average distance between
BAS and wood charcoal suppliers. In
the Final Determination, we
inadvertently excluded certain suppliers
of wood charcoal for BAS. We revised
our Final Determination, to include the

correct per-unit freight cost for wood
charcoal in BAS’s margin program
calculation.

Therefore, we are amending the Final
Determination to reflect the correction
of the above-cited ministerial errors. All
changes made to the margin program
can be found in the analysis
memorandum. See Memorandum to the

File from Cheryl Werner, Case Analyst
to James C. Doyle, Program Manager,
Final Analysis for BAS for the Amended
Final Determination of the Antidumping
Duty Investigation of Silicon Metal from
the Russian Federation, dated March 6,
2003.

The weighted-average dumping
margins are as follows:

Producer/manufacturer exporter

Amended final

Final weighted-av- weighted average

erage margin

margin
(percent) (percent)
Bratsk AIUMINUM SIMEILET ........eiiiiiie ittt et e e st e e e sabb e e e sbe et e e nbe e e e enbreeesnnneeannns 77.51 79.42
ZAO Kremny/Sual-Kremny-Ural Ltd 54.79 56.11

Consequently, we are issuing and
publishing this amended final
determination and notice in accordance
with section 751(a)(1) of the Act.

Dated: March 6, 2003.

Joseph A. Spetrini,

Acting Assistant Secretary for Import
Administration.

[FR Doc. 03-6089 Filed 3—12—03; 8:45 am]
BILLING CODE 3510-DS—P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-580-834]

Stainless Steel Sheet and Strip in Coils
From The Republic of Korea: Notice of
Amended Final Results of
Antidumping Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

AcTION: Amended final results of
antidumping duty administrative review
of stainless steel sheet and strip in coils
from the Republic of Korea.

EFFECTIVE DATE: March 13, 2003.

FOR FURTHER INFORMATION CONTACT:
Laurel LaCivita or Robert Bolling,
Enforcement Group III, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 1401 Constitution Avenue,
NW., Washington, DC 20230; telephone:
(202)482—-4243, or (202)482-3434,
respectively.

Amendment of Final Results

On February 10, 2003, the U.S.
Department of Commerce
(“Department”’) published in the
Federal Register the results of its
administrative review of the
antidumping duty order on stainless
steel sheet and strip in coils (“SSSS”)

from the Republic of Korea covering the
period July 1, 2000, through June 30,
2001. See Stainless Steel Sheet and
Strip in Coils From the Republic of
Korea; Final Results and Partial
Rescission of Antidumping Duty
Administrative Review, 68 FR 6713
(February 10, 2003) (“‘Final Results”).

On February 10, 2003, respondent
Pohang Iron & Steel Co., Ltd.
(“POSCO”) filed a ministerial error
allegation pursuant to section
351.224(c)(2) of the Department’s
regulations. Petitioners did not
comment on any ministerial errors
concerning the final results of this
review. As a result of our analysis of
POSCQO’s allegations, we are amending
the Final Results in the antidumping
review of SSSS from the Republic of
Korea.

Scope of the Review

For purposes of this administrative
review, the products covered are certain
stainless steel sheet and strip in coils.
Stainless steel is an alloy steel
containing, by weight, 1.2 percent or
less of carbon and 10.5 percent or more
of chromium, with or without other
elements. The subject sheet and strip is
a flat-rolled product in coils that is
greater than 9.5 mm in width and less
than 4.75 mm in thickness, and that is
annealed or otherwise heat treated and
pickled or otherwise descaled. The
subject sheet and strip may also be
further processed (e.g., cold-rolled,
polished, aluminized, coated, etc.)
provided that it maintains the specific
dimensions of sheet and strip following
such processing.

The merchandise subject to this
review is classified in the Harmonized
Tariff Schedule of the United States
(HTS) at subheadings: 7219.13.0031,
7219.13.0051, 7219.13.0071,

7219.1300.81,* 7219.14.0030,
7219.14.0065, 7219.14.0090,
7219.32.0005, 7219.32.0020,
7219.32.0025, 7219.32.0035,
7219.32.0036, 7219.32.0038,
7219.32.0042, 7219.32.0044,
7219.33.0005, 7219.33.0020,
7219.33.0025, 7219.33.0035,
7219.33.0036, 7219.33.0038,
7219.33.0042, 7219.33.0044,
7219.34.0005, 7219.34.0020,
7219.34.0025, 7219.34.0030,
7219.34.0035, 7219.35.0005,
7219.35.0015, 7219.35.0030,
7219.35.0035, 7219.90.0010,
7219.90.0020, 7219.90.0025,
7219.90.0060, 7219.90.0080,
7220.12.1000, 7220.12.5000,
7220.20.1010, 7220.20.1015,
7220.20.1060, 7220.20.1080,
7220.20.6005, 7220.20.6010,
7220.20.6015, 7220.20.6060,
7220.20.6080, 7220.20.7005,
7220.20.7010, 7220.20.7015,
7220.20.7060, 7220.20.7080,
7220.20.8000, 7220.20.9030,
7220.20.9060, 7220.90.0010,
7220.90.0015, 7220.90.0060, and
7220.90.0080. Although the HTS
subheadings are provided for
convenience and Customs purposes, the
Department’s written description of the
merchandise under review is
dispositive.

Excluded from the scope of this
review are the following: (1) Sheet and
strip that is not annealed or otherwise
heat treated and pickled or otherwise
descaled, (2) sheet and strip that is cut
to length, (3) plate (i.e., flat-rolled
stainless steel products of a thickness of
4.75 mm or more), (4) flat wire (i.e.,
cold-rolled sections, with a prepared
edge, rectangular in shape, of a width of
not more than 9.5 mm), and (5) razor

1Due to changes to the HTS numbers in 2001,
7219.13.0030, 7219.13.050, 7219.13.0070, and
7219.13.0080 are now 7219. 13.0031,
7219.13.0051,7219.13.0071, and 7219.13.0081,
respectively.
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blade steel. Razor blade steel is a flat-
rolled product of stainless steel, not
further worked than cold-rolled (cold-
reduced), in coils, of a width of not
more than 23 mm and a thickness of
0.266 mm or less, containing, by weight,
12.5 to 14.5 percent chromium, and
certified at the time of entry to be used
in the manufacture of razor blades. See
chapter 72 of the HTS, “Additional U.S.
Note” 1(d).

In response to comments by interested
parties, the Department has determined
that certain specialty stainless steel
products are also excluded from the
scope of this review. These excluded
products are described below.

Flapper valve steel is defined as
stainless steel strip in coils containing,
by weight, between 0.37 and 0.43
percent carbon, between 1.15 and 1.35
percent molybdenum, and between 0.20
and 0.80 percent manganese. This steel
also contains, by weight, phosphorus of
0.025 percent or less, silicon of between
0.20 and 0.50 percent, and sulfur of
0.020 percent or less. The product is
manufactured by means of vacuum arc
remelting, with inclusion controls for
sulphide of no more than 0.04 percent
and for oxide of no more than 0.05
percent. Flapper valve steel has a tensile
strength of between 210 and 300 ksi,
yield strength of between 170 and 270
ksi, plus or minus 8 ksi, and a hardness
(Hv) of between 460 and 590. Flapper
valve steel is most commonly used to
produce specialty flapper valves in
COmMpressors.

Also excluded is a product referred to
as suspension foil, a specialty steel
product used in the manufacture of
suspension assemblies for computer
disk drives. Suspension foil is described
as 302/304 grade or 202 grade stainless
steel of a thickness between 14 and 127
microns, with a thickness tolerance of
plus-or-minus 2.01 microns, and surface
glossiness of 200 to 700 percent Gs.
Suspension foil must be supplied in coil
widths of not more than 407 mm, and
with a mass of 225 kg or less. Roll marks
may only be visible on one side, with
no scratches of measurable depth. The
material must exhibit residual stresses
of 2 mm maximum deflection, and
flatness of 1.6 mm over 685 mm length.

Certain stainless steel foil for
automotive catalytic converters is also
excluded from the scope of this review.
This stainless steel strip in coils is a
specialty foil with a thickness of
between 20 and 110 microns used to
produce a metallic substrate with a
honeycomb structure for use in
automotive catalytic converters. The
steel contains, by weight, carbon of no
more than 0.030 percent, silicon of no
more than 1.0 percent, manganese of no

more than 1.0 percent, chromium of
between 19 and 22 percent, aluminum
of no less than 5.0 percent, phosphorus
of no more than 0.045 percent, sulfur of
no more than 0.03 percent, lanthanum
of less than 0.002 or greater than 0.05
percent, and total rare earth elements of
more than 0.06 percent, with the
balance iron.

Permanent magnet iron-chromium-
cobalt alloy stainless strip is also
excluded from the scope of this review.
This ductile stainless steel strip
contains, by weight, 26 to 30 percent
chromium, and 7 to 10 percent cobalt,
with the remainder of iron, in widths
228.6 mm or less, and a thickness
between 0.127 and 1.270 mm. It exhibits
magnetic remanence between 9,000 and
12,000 gauss, and a coercivity of
between 50 and 300 oersteds. This
product is most commonly used in
electronic sensors and is currently
available under proprietary trade names
such as “Arnokrome III.” 2

Certain electrical resistance alloy steel
is also excluded from the scope of this
review. This product is defined as a
non-magnetic stainless steel
manufactured to American Society of
Testing and Materials (“ASTM”)
specification B344 and containing, by
weight, 36 percent nickel, 18 percent
chromium, and 46 percent iron, and is
most notable for its resistance to high
temperature corrosion. It has a melting
point of 1390 degrees Celsius and
displays a creep rupture limit of 4
kilograms per square millimeter at 1000
degrees Celsius. This steel is most
commonly used in the production of
heating ribbons for circuit breakers and
industrial furnaces, and in rheostats for
railway locomotives. The product is
currently available under proprietary
trade names such as “Gilphy 36.” 3

Certain martensitic precipitation-
hardenable stainless steel is also
excluded from the scope of this review.
This high-strength, ductile stainless
steel product is designated under the
Unified Numbering System (“UNS”) as
S45500-grade steel, and contains, by
weight, 11 to 13 percent chromium, and
7 to 10 percent nickel. Carbon,
manganese, silicon and molybdenum
each comprise, by weight, 0.05 percent
or less, with phosphorus and sulfur
each comprising, by weight, 0.03
percent or less. This steel has copper,
niobium, and titanium added to achieve
aging, and will exhibit yield strengths as
high as 1700 Mpa and ultimate tensile
strengths as high as 1750 Mpa after
aging, with elongation percentages of 3

2“Arnikrome III” is a trademark of the Arnold
Engineering Company.
3“Gilphy 36” is a trademark of Imply, S.A

percent or less in 50 mm. It is generally
provided in thicknesses between 0.635
and 0.787 mm, and in widths of 25.4
mm. This product is most commonly
used in the manufacture of television
tubes and is currently available under
proprietary trade names such as
“Durphynox 17.”4

Finally, three specialty stainless steels
typically used in certain industrial
blades and surgical and medical
instruments are also excluded from the
scope of this review. These include
stainless steel strip in coils used in the
production of textile cutting tools (e.g.,
carpet knives).5 This steel is similar to
AISI grade 420 but containing, by
weight, 0.5 to 0.7 percent of
molybdenum. The steel also contains,
by weight, carbon of between 1.0 and
1.1 percent, sulfur of 0.020 percent or
less, and includes between 0.20 and
0.30 percent copper and between 0.20
and 0.50 percent cobalt. This steel is
sold under proprietary names such as
“GIN4 Mo.” The second excluded
stainless steel strip in coils is similar to
AISI 420-J2 and contains, by weight,
carbon of between 0.62 and 0.70
percent, silicon of between 0.20 and
0.50 percent, manganese of between
0.45 and 0.80 percent, phosphorus of no
more than 0.025 percent and sulfur of
no more than 0.020 percent. This steel
has a carbide density on average of 100
carbide particles per 100 square
microns. An example of this product is
“GIN5” steel. The third specialty steel
has a chemical composition similar to
AISI 420 F, with carbon of between 0.37
and 0.43 percent, molybdenum of
between 1.15 and 1.35 percent, but
lower manganese of between 0.20 and
0.80 percent, phosphorus of no more
than 0.025 percent, silicon of between
0.20 and 0.50 percent, and sulfur of no
more than 0.020 percent. This product
is supplied with a hardness of more
than Hv 500 guaranteed after customer
processing, and is supplied as, for
example, “GING6”.6

Ministerial Error

A ministerial error is defined in
section 351.224(f) of our regulations as
“an error in addition, subtraction, or
other arithmetic function, clerical error
resulting from inaccurate copying,
duplication, or the like, and any other
similar type of unintentional error
which the Secretary considers
ministerial.” Section 351.224(e) of our
regulations provides that we “will

4 “Durphnox 17" is a trademark of Imphy, S.A.

5This list of uses is illustrative and provided for
descriptive purposes only.

6“GIN4 Mo,” “GIN5” and “GIN6” are the
proprietary grades of Hitachi Metals America, Ltd.
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analyze any comments received and, if
appropriate * * * correct any
ministerial error by amending * * * the
final results of review. * * *” After
reviewing POSCO'’s allegations, we have
determined in accordance with section
351.224 of the Department’s regulations,
that the final results of review include
the ministerial error discussed below.

Comment 1: L-Grade Adjustment for
Models Sold Exclusively in the United
States

POSCO contends that the Department
made an error in merging the cost of
production (“COP”’) and constructive
value (“CV”) files that failed to
implement its stated decision in the
final results of review to apply the
minor corrections to the L-grade
adjustment reported at verification to
those models sold exclusively in the
United States. As a result, POSCO
claims that certain models sold
exclusively in the U.S. market did not
have variable or total cost of
manufacturing (“VCOM” or “TCOM”)
applied to them during the model match

sequence of the computer program.
Consequently, these models did not find
an appropriate match in the home
market and were compared to CV in
error for the final results of review.

To correct this error, POSCO
proposed a number of programming
changes: (1) Insert language creating a
duplicate cost file for the U.S. sales; (2)
create the VCOM and TCOM
information for the U.S. sales before
merging the cost files with the home
market sales files; and, (3) delete the
calculation of VCOM and TCOM after
the merge of the COP and home market
sales databases. See POSCO’s February
10, 2003 ministerial error allegation
letter.

Department’s Position

We agree with POSCO that the
program used in the final results of
review failed to correctly apply the L-
grade adjustment to the models sold
exclusively in the United States, and
therefore, to determine the appropriate
model matches for the final results of
review. However, our analysis reveals

that POSCO erroneously equated the
total cost of production in the United
States (“TCOMU”’) with the total cost of
manufacturing rather than the total cost
of production, thereby omitting selling,
general and administrative expenses
(SG&A) from the calculation of TCOMU.
Therefore, we have revised our
calculations to appropriately merge the
COP and CV files, and to correctly
calculate TCOMU. See Analysis
memorandum for the amended final
results of review for stainless steel sheet
and strip in coils from Korea—Pohang
Iron and Steel Company (“POSCO”)
dated March 6, 2003.

Amended Final Results

We are amending the final results of
the administrative review on SSSS from
the Republic of Korea covering the
period July 1, 2000, through June 30,
2001, pursuant to section 751(h) of the
Act. As a result of this redetermination,
the recalculated final weighted-average
margin for POSCO is as follows:

Exporter/manufacturer

Weighted average
margin in the final
(percent)

Revised weighted
average margin
(percent)

........................................................................................................................................................ .98 .92

The cash deposit rate for POSCO of
0.92 percent ad valorem is effective on
all shipments of the subject
merchandise entered, or withdrawn
from warehouse, for consumption on or
after the date of publication of this
notice, and will remain in effect until
publication of the final results of the
next administrative review.

Accordingly, the Department will
determine, and the Customs Service will
assess, antidumping duties on all entries
of subject merchandise from POSCO
during the period July 1, 2000, through
June 30, 2001, in accordance with this
amended final results.

This amended final results and notice
are in accordance with sections
751(a)(1) of the Act (19 U.S.C.
1675(a)(1)) and section 351.221 of the
Department’s regulations.

Dated: March 4, 2003.

Faryar Shirzad,

Assistant Secretary for Import
Administration.

[FR Doc. 03—-6090 Filed 3—12—-03; 8:45 am]
BILLING CODE 3510-DS—P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 031003A]

Proposed Information Collection;
Comment Request; Application for
Commercial Fisheries Authorization
Under Section 118 of the Marine
Mammal Protection Act

AGENCY: National Oceanic and
Atmospheric Administration (NOAA).

ACTION: Notice.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13 (44 U.S.C.
3506(c)(2)(A)).

DATES: Written comments must be
submitted on or before May 12, 2003.
ADDRESSES: Direct all written comments
to Diana Hynek, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6625,

14th and Constitution Avenue, NW,
Washington, DC 20230 (or via the
Internet at dHynek@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument and instructions should be
directed to Patricia Lawson, 301-713—
2322, or at Patricia.Lawson@noaa.gov.

SUPPLEMENTARY INFORMATION:
1. Abstract

The Marine Mammal Protection Act
(MMPA) requires any commercial fisher
operating in a Category I or II fishery to
register for a certificate of authorization
that will allow the fisher to take marine
mammals incidental to commercial
fishing operations. Category I and II
fisheries are those identified by NOAA
as having either frequent or occasional
takings of marine mammals.

II. Method of Collection
A paper form is used.
IIL. Data

OMB Number: 0648-0293.

Form Number: None.

Type of Review: Regular submission.

Affected Public: Business or other for-
profit organizations, individuals or
households.
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Estimated Number of Respondents:
12,000.

Estimated Time Per Response: 15
minutes for a new application, and 9
minutes for a renewal application.

Estimated Total Annual Burden
Hours: 2,800.

Estimated Total Annual Cost to
Public: $304,440.

IV. Request for Comments

Comments are invited on: (a) whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: March 7, 2003.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 03—6106 Filed 3—12—03; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 022103F]

Marine Mammals; File No. 876-1402

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Issuance of permit amendment.

SUMMARY: Notice is hereby given that
Howard C. Rosenbaum, Ph.D. and
Robert DeSalle, Ph.D., American
Museum of Natural History, Molecular
Systematics Laboratory, 79th St. &
Central Park West, New York, New York
10024, has been issued an amendment
to scientific research Permit No. 876—
1402—-00 to extend the expiration date
through June 30, 2003.

ADDRESSES: The amendment and related
documents are available for review

upon written request or by appointment
in the following office(s):Permits,
Conservation and Education Division,
Office of Protected Resources, NMFS,
1315 East-West Highway, Room 13705,
Silver Spring, MD 20910; phone
(301)713-2289; fax (301)713—-0376;
andNortheast Region, NMFS, One
Blackburn Drive, Gloucester, MA
01930-2298; phone (978)281-9200; fax
(978)281-9371.

FOR FURTHER INFORMATION CONTACT:
Jennifer Skidmore or Ruth Johnson,
(301)713-22809.

SUPPLEMENTARY INFORMATION: The
requested amendment has been granted
under the authority of the Marine
Mammal Protection Act of 1972, as
amended (16 U.S.C. 1361 et seq.), the
provisions of 50 CFR 216.39 of the
Regulations Governing the Taking and
Importing of Marine Mammals (50 CFR
part 216), the Endangered Species Act of
1973, as amended (ESA; 16 U.S.C. 1531
et seq.), the provisions of the regulations
governing the taking, importing, and
exporting of endangered and threatened
species (50 CFR parts 222-226).

Issuance of this amendment, as
required by the ESA was based on a
finding that such permit: (1) Was
applied for in good faith; (2) will not
operate to the disadvantage of the
endangered species which is the subject
of this permit; and (3) is consistent with
the purposes and policies set forth in
section 2 of the ESA.

Dated: March 7, 2003.
Stephen L. Leathery,

Chief, Permits, Conservation and Education
Division, Office of Protected Resources,
National Marine Fisheries Service.

[FR Doc. 03-6105 Filed 3—12—-03; 8:45 am)]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE
Patent and Trademark Office

Submission for OMB Review;
Comment Request

The United States Patent and
Trademark Office (USPTO) has
submitted to the Office of Management
and Budget (OMB) for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Agency: United States Patent and
Trademark Office (USPTO).

Title: Customer Input—Patent and
Trademark Customer Surveys.

Form Number(s): Form numbers will
be determined as applicable for the
various surveys.

Agency Approval Number: 0651—
0038.

Type of Request: Reinstatement, with
change, of a previously approved
collection for which approval has
expired.

Burden: 3,100 hours annually.

Number of Respondents: 8,100
responses per year.

Avg. Hours Per Response: Based on
results from testing the various types of
surveys with the representative
customer groups and with internal test
groups, the USPTO estimates that it
takes the public 15 minutes to complete
telephone surveys and face-to-face
interviews, 5 minutes to complete
questionnaires, customer surveys (both
paper and electronic), and comment
cards, and 2 hours to participate in
focus groups. The USPTO estimates that
it takes the public 30 minutes to
complete the paper version of the
annual patent and annual trademark
customer satisfaction surveys, but only
20 minutes to complete the same survey
electronically.

Needs andyUses: The public uses the
various types of surveys to express their
opinions about the services and
information products offered by the
USPTO and about the quality of the
customer service that they receive from
the USPTO. Additionally, these various
surveys allow the public to offer their
suggestions and comments concerning
the USPTO, its services and information
products, and its customer service.
Depending on the type of survey, the
public can provide their comments on
the spot to the interviewer, or complete
the survey at their own pace and either
mail their responses to the USPTO or
submit their responses electronically via
a web-based survey. The USPTO uses
the data collected from these surveys for
strategic planning, the allocation of
resources, the establishment of
performance goals, and the verification
and establishment of service standards.
The USPTO also uses this data to assess
customer satisfaction with USPTO
products and services, assess customer
priorities in service characteristics, and
identify areas where service levels differ
from customer expectations.

Affected Public: Individuals or
households, business or other for-profit,
and not-for-profit institutions.

Frequency: On occasion.

Respondent’s Obligation: Voluntary.

OMB Desk Officer: David Rostker,
(202) 395-3897.

Copies of the above information
collection proposal can be obtained by
calling or writing Susan K. Brown,
Records Officer, Office of Data
Architecture and Services, Data
Administration Division, USPTO, Suite
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310, 2231 Crystal Drive, Washington,
DC 20231, by telephone at 703—308—
7400, or by e-mail at
susan.brown@uspto.gov.

Written comments and
recommendations for the proposed
information collection should be sent on
or before April 14, 2003 to David
Rostker, OMB Desk Officer, Room
10202, New Executive Office Building,
Washington, DC 20503.

Dated: March 6, 2003.

Susan K. Brown,

Records Officer, USPTO, Office of Data
Architecture and Services, Data
Administration Division.

[FR Doc. 03-6049 Filed 3—12-03; 8:45 am]
BILLING CODE 3510-16-P

DEPARTMENT OF EDUCATION

Notice of Proposed Information
Collection Requests

AGENCY: Department of Education.

SUMMARY: The Leader, Regulatory
Management Group, Office of the Chief
Information Officer, invites comments
on the proposed information collection
requests as required by the Paperwork
Reduction Act of 1995.

DATES: Interested persons are invited to
submit comments on or before May 12,
2003.

SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires
that the Office of Management and
Budget (OMB) provide interested
Federal agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The Leader,
Regulatory Management Group, Office
of the Chief Information Officer,
publishes that notice containing
proposed information collection
requests prior to submission of these
requests to OMB. Each proposed
information collection, grouped by
office, contains the following: (1) Type
of review requested, e.g., new, revision,
extension, existing or reinstatement; (2)
Title; (3) Summary of the collection; (4)
Description of the need for, and
proposed use of, the information; (5)
Respondents and frequency of
collection; and (6) Reporting and/or

Recordkeeping burden. OMB invites
public comment.

The Department of Education is
especially interested in public comment
addressing the following issues: (1) Is
this collection necessary to the proper
functions of the Department; (2) will
this information be processed and used
in a timely manner; (3) is the estimate
of burden accurate; (4) how might the
Department enhance the quality, utility,
and clarity of the information to be
collected; and (5) how might the
Department minimize the burden of this
collection on the respondents, including
through the use of information
technology.

Dated: March 7, 2003.
John D. Tressler,

Leader, Regulatory Management Group,
Office of the Chief Information Officer.

Federal Student Aid

Type of Review: Revision of a
currently approved collection.

Title: Student Aid Internet Gateway
(SAIG) Enrollment Document (JS).

Frequency: On occasion.

Affected Public: Not-for-profit
institutions (primary), Businesses or
other for-profit, State, Local, or Tribal
Gov’t, SEAs or LEAs.

Reporting and Recordkeeping Hour
Burden:

Responses: 6902.
Burden Hours: 6902.

Abstract: Enrollment in SAIG allows
eligible entities to exchange Title IV
information electronically with the
Department of Education. Users are able
to receive, transmit, view and update
student financial aid data via SAIG.
Eligible respondents include
postsecondary schools that participate
in federal student financial aid
programs, financial aid servicers, state
and guaranty agencies, lenders, and
need analysis servicers.

Written requests for information
should be addressed to Vivian Reese,
Department of Education, 400 Maryland
Avenue, SW., Room 4050, Regional
Office Building 3, Washington, DC
20202—4651 or to the e-mail address
Vivian.reese@ed.gov. Requests may also
be faxed to 202-708-9346. Please
specify the complete title of the
information collection when making
your request.

Comments regarding burden and/or
the collection activity requirements
should be directed to Joseph Schubart at
his e-mail address Joe.Schubart@ed.gov.
Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information

Relay Service (FIRS) at 1-800-877—
8339.

[FR Doc. 03-5998 Filed 3—12—03; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

Brown v. Board of Education 50th
Anniversary Commission; Meeting

AGENCY: Brown v. Board of Education
50th Anniversary Commission, U.S.
Department of Education (ED).

ACTION: Notice of meeting.

SUMMARY: This notice provides the
schedule of a forthcoming meeting of
the Brown v. Board of Education 50th
Anniversary Commission. This notice
also describes the functions of the
commission. This document is intended
to notify the general public of their
opportunity to attend.

DATE AND TIME: March 27, 2003, at 8:45
a.m.

ADDRESSES: Harvard University—
Harvard Law School—Pound Hall, 1536
Massachusetts Avenue, Cambridge, MA
02138, (617) 495-3100.

FOR FURTHER INFORMATION CONTACT:
Daniel W. Sutherland, Chief of Staff,
330 C Street SW., Washington, DC
20202, (202) 205-8162.

SUPPLEMENTARY INFORMATION: The
Brown v. Board of Education 50th
Anniversary Commission is established
under Public Law 107-41 to
commemorate the 50th anniversary of
the Brown decision. The Commission,
in conjunction with the U.S.
Department of Education, is responsible
for planning and coordinating public
education activities and initiatives.
Also, the Commission, in cooperation
with the Brown Foundation for
Educational Equity, Excellence, and
Research in Topeka, Kansas, and such
other public or private entities as the
Commission deems appropriate, is
responsible for encouraging, planning,
developing, and coordinating
observances of the anniversary of the
Brown decision. The meeting of the
Commission is open to the public.
Individuals who will need
accommodations for a disability in order
to attend the meeting (i.e., interpreting
services, assistive listening devices,
materials in alternative format) should
notify Gwendolen Long at (202) 205—
9556 by no later than March 21, 2003.
We will attempt to meet requests after
that date, but cannot guarantee
availability.
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Dated: March 6, 2003.
Gerald A. Reynolds,
Assistant Secretary for Civil Rights.
[FR Doc. 03-5999 Filed 3—-12—03; 8:45 am]
BILLING CODE 4000-01-M

DEPARTMENT OF ENERGY

Notice of Intent to Prepare an
Environmental Impact Statement for
Decommissioning and/or Long-Term
Stewardship at the West Valley
Demonstration Project and Western
New York Nuclear Service Center

AGENCY: Department of Energy.
ACTION: Notice of Intent.

SUMMARY: The U.S. Department of
Energy (DOE) and the New York State
Energy Research and Development
Authority (NYSERDA) are announcing
their intent to prepare an Environmental
Impact Statement (EIS) for
Decommissioning and/or Long-Term
Stewardship at the West Valley
Demonstration Project (WVDP) and
Western New York Nuclear Service
Center (also known as the “Center”’).
The U.S. Nuclear Regulatory
Commission (NRC), the U.S.
Environmental Protection Agency
(EPA), and the New York State
Department of Environmental
Conservation (NYSDEC) will participate
as cooperating agencies under the
National Environmental Policy Act
(NEPA, 42 U.S.C. 4321 et seq.). In
addition, NYSDEC will participate as an
involved agency under the New York
State Environmental Quality Review Act
(SEQRA) with respect to NYSERDA'’s
proposed actions. DOE, under NEPA,
and NYSERDA, under SEQRA, plan to
evaluate the range of reasonable
alternatives in this EIS to address their
respective responsibilities at the Center,
including those under the West Valley
Demonstration Project Act (Pub. L. 96—
368), Atomic Energy Act of 1954 (as
amended), and all other applicable
Federal and State statutes.

This EIS will revise the Draft
Environmental Impact Statement for
Completion of the West Valley
Demonstration Project and Closure or
Long-Term Management of Facilities at
the Western New York Nuclear Service
Center (DOE/EIS—-0226-D, January 1996,
also referred to as the 1996 Cleanup and
Closure Draft EIS). Based on
decommissioning criteria for the WVDP
issued by NRC since the Cleanup and
Closure EIS was published, DOE and
NYSERDA propose to evaluate five
alternatives: Unrestricted Site Release,
Partial Site Release without Restrictions,
Partial Site Release with Restrictions,

Monitor and Maintain under Current
Operations, and No-Action.

DATES: DOE and NYSERDA are inviting
public comments on the scope and
content of the Decommissioning and/or
Long-Term Stewardship EIS during a
public comment period commencing
with the date of publication of this
Notice and ending on April 28, 2003.
DOE and NYSERDA will hold two
public scoping meetings on the EIS at
the Ashford Office Complex, located at
9030 Route 219 in the Town of Ashford,
NY, from 7 to 9:30 p.m. on April 9, 2003
and April 10, 2003.

ADDRESSES: Address comments on the
scope of the Decommissioning and/or
Long-Term Stewardship EIS to the DOE
Document Manager: Mr. Daniel W.
Sullivan, West Valley Demonstration
Project, U.S. Department of Energy,
WV-49, 10282 Rock Springs Road, West
Valley, New York 14171, Telephone:
(800) 633—5280, Facsimile: (716) 942—
4199, E-mail: sonja.allen@wvnsco.com.

The “Public Reading Rooms” section
under SUPPLEMENTARY INFORMATION lists
the addresses of the reading rooms
where documents referenced herein are
available.

FOR FURTHER INFORMATION, CONTACT: For
information regarding the WVDP or the
EIS, contact Mr. Daniel Sullivan as
described above. Those seeking general
information on DOE’s NEPA process
should contact: Ms. Carol M. Borgstrom,
(EH-42), Director, Office of NEPA
Policy and Compliance, U.S.
Department of Energy, 1000
Independence Avenue, SW.,
Washington, DC 20585, Telephone:
(202) 586—4600, Facsimile: (202) 586—
7031, or leave a message at 1-800—472—
2756, toll-free.

Questions for NYSERDA should be
directed to: Mr. Paul J. Bembia, New
York State Energy Research and
Development Authority, 10282 Rock
Springs Road, West Valley, New York
14171, Telephone: (716) 942—4900,
Facsimile: (716) 942—2148, E-mail:
pjb@nyserda.org.

Those seeking general information on
the SEQRA process should contact: Mr.
Hal Brodie, Deputy Counsel, New York
State Energy Research and Development
Authority, 17 Columbia Circle, Albany,
New York 12203-6399, Telephone:
(518) 862—1090, ext. 3280, Facsimile:
(518) 862—1091, E-mail:
hbi@nyserda.org.

This Notice of Intent will be available
on the internet at http://tis.eh.doe.gov/
nepa, under “What’s New.” Additional
information about the WVDP is also
available on the internet at http://
www.wv.doe.gov/linkingpages/
insidewestvalley.htm.

SUPPLEMENTARY INFORMATION: DOE and
NYSERDA intend to prepare a revised
draft Environmental Impact Statement
(EIS) for Decommissioning and/or Long-
Term Stewardship at the WVDP and
Western New York Nuclear Service
Center to examine the potential
environmental impacts of the proposed
action to decommission and/or maintain
long-term stewardship at the Center.
The NRC, the EPA, and NYSDEC will
participate as cooperating agencies
under NEPA. NYSDEC will also
participate as an involved agency under
SEQRA with respect to NYSERDA'’s
proposed actions. DOE, under NEPA,
and NYSERDA, under SEQRA, plan to
evaluate the range of reasonable
alternatives in this EIS to address their
respective responsibilities at the Center,
including those under the WVDP Act,
Atomic Energy Act of 1954 (as
amended), and all other applicable
Federal and State statutes.

Background

The Western New York Nuclear
Service Center consists of a 3,345-acre
reservation in rural western New York
that is the location of the only NRC-
licensed commercial spent nuclear fuel
reprocessing facility to have ever
operated in the United States.
Reprocessing operations resulted in the
generation of approximately 600,000
gallons of liquid high-level waste
(HLW), which was stored in large
underground tanks adjacent to the
reprocessing facility. NYSERDA holds
title to the Center on behalf of the
people of the State of New York. (See H.
Rep. No. 96—1000 at 4 (1980) reprinted
in 1980 U.S.S.C.A.N 3102, 3103.)

The WVDP Act of 1980 required DOE
to solidify the HLW, transport it to a
Federal geologic repository, dispose of
the low-level waste (LLW) and
transuranic (TRU) waste generated from
Project activities, and decontaminate
and decommission the facilities used for
the Project. The Act also authorized
NRC to prescribe decommissioning
criteria for the WVDP. The NRC has
placed NYSERDA’s NRC site license in
abeyance during DOE’s fulfillment of its
WYVDP Act requirements.

Pursuant to the WVDP Act, on
October 1, 1980, DOE and NYSERDA
entered into a Cooperative Agreement
(amended September 19, 1981) that
established a framework for the
implementation of the Project. Under
the agreement, NYSERDA has made
available to DOE, without transfer of
title, an approximately 200-acre portion
of the Center, known as the ‘Project
Premises,” which includes a formerly
operated spent nuclear fuel reprocessing
plant, spent nuclear fuel receiving and
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storage area, underground liquid HLW
storage tanks, and a liquid LLW
treatment facility with associated
lagoons, as well as other facilities. Most
of the facilities on the Project premises
were radioactively contaminated from
reprocessing operations and are located
on a geographic area of the Center
known as the North Plateau. Among the
other facilities located within the
Project Premises is a radioactive waste
disposal area known as the NRC-
licensed disposal area (NDA). Adjacent
to the Project Premises is a radioactive
waste disposal area known as the State
Licensed Disposal Area (SDA) for which
NYSERDA has operational
responsibility. Both the NDA and SDA
are located on the South Plateau
geographic area of the Center.

In 1987, DOE agreed, in a Stipulation
of Compromise settling a lawsuit filed
by local citizens, to evaluate the
feasibility of onsite disposal of LLW
generated as a result of Project activities
in a Cleanup and Closure EIS, and to
initiate the EIS process by the end of
calendar year 1988. DOE and NYSERDA
jointly issued the resulting Draft EIS for
Completion of the West Valley
Demonstration Project and Closure or
Long-Term Management of Facilities at
the Western New York Nuclear Service
Center (DOE/EIS-0226-D, also known as
the “Cleanup and Closure EIS”’) in 1996.
The Cleanup and Closure draft EIS
evaluated a range of alternatives that
included a broad scope of waste
management and decontamination/
decommissioning activities. However,
the draft EIS did not identify a preferred
alternative.

In 2001, DOE revised its NEPA
strategy to continue its EIS process in
order to complete its obligations under
the WVDP Act. DOE announced that it
would prepare a separate EIS to address
decontamination and near-term waste
management activities for which it is
solely responsible under the Act (66 FR
16647, March 26, 2001). In addition,
DOE and NYSERDA would jointly
prepare a second EIS for
decommissioning and/or long-term
stewardship to address activities for
which each party is responsible. After
considering public comments on the
March 26, 2001, NOI and new
information identified under “New
Information to be Evaluated” below,
DOE believes the scopes of both EISs
should be further modified as follows.
The first EIS, the West Valley Waste
Management EIS, would address actions
pertaining to waste accumulated in
storage on site as a result of past Project
activities as well as waste to be
generated in the near term. The second
EIS, this decommissioning and/or long-

term stewardship EIS, would analyze
various decommissioning and/or long-
term stewardship alternatives and
would include decontamination as well.
It would also include the management
of wastes generated by
decommissioning and/or long-term
stewardship actions. Because this
second EIS addresses strategies that may
be used to complete the WVDP and
disposition the Center, DOE now
intends that this EIS would replace the
1996 Cleanup and Closure EIS. (DOE
issued an Advance Notice of Intent
inviting preliminary public input to the
scope of this EIS on November 6, 2001
[66 FR 56090].)

On February 1, 2002, the NRC
published in the Federal Register (67
FR 5003) its Decommissioning Criteria
for the West Valley Demonstration
Project (M—32) at the West Valley Site;
Final Policy Statement. The NRC
decided that it would apply its License
Termination Rule (10 CFR 20, Subpart
E) as the decommissioning criteria for
the WVDP and the decommissioning
goal for the entire NRC-licensed site.
The NRC intends to use this West Valley
EIS to evaluate the environmental
impacts of the various alternatives
before deciding whether to accept the
preferred alternative as meeting the
criteria permitted by the License
Termination Rule.

Purpose and Need for Action

DOE is required by the WVDP Act to
decontaminate and decommission the
tanks and facilities used in the
solidification of the HLW, and any
material and hardware used in
connection with the WVDP, in
accordance with such requirements as
the NRC may prescribe. The NRC has
prescribed its License Termination Rule
as the decommissioning criteria for the
WVDP. Therefore, DOE needs to
determine the manner that facilities,
materials, and hardware for which the
Department is responsible are managed
or decommissioned, in accordance with
applicable Federal and State
requirements. To this end, DOE needs to
determine what, if any, material or
structures for which it is responsible
will remain on site, and what, if any,
institutional controls, engineered
barriers, or stewardship provisions
would be needed.

NYSERDA needs to determine the
manner that facilities and property for
which NYSERDA is responsible,
including the State-Licensed Disposal
Area, will be managed or
decommissioned, in accordance with
applicable Federal and State
requirements. To this end, NYSERDA
needs to determine what, if any,

material or structures for which it is
responsible will remain on site, and
what, if any, institutional controls,
engineered barriers, or stewardship
provisions would be needed. It is
NYSERDA'’s intent to pursue
termination of the existing 10 CFR Part
50 license for the Western New York
Nuclear Service Center (currently held
in abeyance) upon DOE’s completion of
decontamination and decommissioning
under the WVDP Act in accordance
with criteria prescribed by the NRC.
NYSERDA plans to use the analysis of
alternatives in the Decommissioning
and/or Long-Term Stewardship EIS to
support any necessary NRC or NYSDEC
license or permit applications.

Areas of Disagreement With Respect to
Responsibilities

DOE and NYSERDA currently do not
agree on their respective
responsibilities, including whether DOE
is required under the WVDP Act to
remediate the North Plateau
groundwater plume and decommission
the NDA, and which party is
responsible for any long-term
stewardship following the
decommissioning actions required
under the WVDP Act.

In accordance with their respective
applicable legal requirements, DOE and
NYSERDA each have unilateral
decision-making authority for those
actions for which they are responsible.
DOE will determine the manner in
which it will decommission Project
facilities as required under the WVDP
Act. NYSERDA will determine the
manner in which non-Project facilities,
not required to be decommissioned
under the WVDP Act, will be managed.

Potential Range of Alternatives

DOE and NYSERDA intend to use the
NRC’s License Termination Rule and
associated guidance provided in the
NRC'’s Final Policy Statement as the
framework to evaluate possible
alternatives for decommissioning and/or
long-term stewardship actions involving
WVDP facilities, as well as
decommissioning and/or long-term
stewardship actions involving
NYSERDA-controlled facilities and
areas on the Center. In the Final Policy
Statement, the NRC recognized that it
does not have the regulatory authority to
apply the License Termination Rule to
the SDA, and said that a cooperative
approach with the State will be utilized
to the extent practical to apply the
License Termination Rule in a
coordinated manner.

As required by NEPA, the EIS will
present the environmental impacts
associated with the range of reasonable
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alternatives to meet DOE’s and
NYSERDA'’s purposes and needs for
action, and a no-action alternative. This
range encompasses release of the Center
for re-use under unrestricted and
restricted conditions as allowed under
the License Termination Rule. The EIS
will present the health and
environmental consequences of the
alternatives in comparable form to
provide a clear basis for informed
decision making. DOE’s and
NYSERDA'’s preferred alternative will
be identified in the Draft EIS. This Draft
EIS will also include an evaluation of
whether the alternatives would meet the
NRC decommissioning criteria and
other applicable requirements.

Alternative 1—Unrestricted Site Release

DOE and NYSERDA intend to
evaluate an alternative that could satisfy
the License Termination Rule criteria
and permit termination of NYSERDA'’s
NRC license without restrictions. DOE
and NYSERDA are proposing that this
alternative involve removal of WVDP
and non-WVDP wastes, structures, and
contaminated soils to the extent
required so that the radiological criteria
specified in 10 CFR 20.1402 can be met
for Project and non-Project facilities and
the balance of the 3,345-acre Center.
This alternative includes exhumation
and offsite disposal of waste and
contaminated soils from the NDA and
SDA on the South Plateau.

DOE and NYSERDA intend to
evaluate the need for new onsite interim
waste storage capacity under Alternative
1 for some waste types, such as Greater-
Than-Class C waste, that may not be
able to be disposed of in a time frame
that would support timely
implementation of this EIS alternative.
Such an interim storage facility would
remain under institutional control until
the waste it contains is removed from
the site. Following implementation of
this alternative, including removal of
any wastes in interim storage, the Center
could be released without restrictions.

Alternative 2—Partial Site Release
without Restrictions

DOE and NYSERDA intend to
evaluate an alternative that could satisfy
the radiological criteria specified in 10
CFR 20.1402 for facilities and areas on
the North Plateau geographic area of the
Center, including the North Plateau
groundwater plume, as well as the
balance of the 3,345-acre Center, with
the exception of the NDA and SDA. This
would include removal of WVDP and
non-WVDP wastes, structures, and
contaminated soils to the extent
required so that the radiological criteria
specified in 10 CFR 20.1402 can be met

for the North Plateau. Appropriate
infiltration controls would be evaluated
for the NDA and the SDA. The NDA and
SDA on the South Plateau would not be
released but would be managed,
monitored, and maintained under
permit, license, or other appropriate
regulatory oversight. With the exception
of the NDA and SDA, the WVDP Project
Premises and Center could be released
without restrictions. DOE and
NYSERDA also intend to evaluate the
need for new onsite interim waste
storage that may be required to support
timely completion of this alternative.

Alternative 3—Partial Site Release with
Restrictions

DOE and NYSERDA intend to
evaluate an alternative that may permit
release with restrictions of portions of
the North Plateau geographic area and
the balance of the 3,345-acre Center,
with the exception of the NDA and
SDA. DOE and NYSERDA are proposing
that this alternative involve removal of
wastes and structures to the extent
technically and economically practical
so that the radiological criteria specified
in 10 CFR 20.1403 can be met for the
North Plateau. This would involve in-
place closure of the Process Building,
Vitrification Facility, HLW Tank Farm,
wastewater treatment facility lagoons,
and the North Plateau contaminated
groundwater plume in a manner that is
protective of public health, safety, and
the environment. Other ancillary North
Plateau facilities would be removed.
Appropriate infiltration controls would
be evaluated for the NDA and the SDA.
The application of institutional controls
and engineered barriers would be
required and evaluated. The NDA and
SDA on the South Plateau would not be
released but would be managed,
monitored, and maintained under
permit, license, or other appropriate
regulatory oversight. With the exception
of the NDA and SDA, the end state
would be the release of the WVDP
Project Premises and Center under
restricted conditions. However,
unimpacted and/or remediated areas of
the Center could be considered for
release without restrictions. DOE also
intends to evaluate the need for new
onsite interim HLW storage that may be
required to support timely completion
of this alternative.

Alternative 4—Monitor and Maintain
under Current Operations

This alternative involves the
continued management and oversight of
the Center and all facilities located upon
the Center property, including the
WVDP, after DOE’s implementation of
its Record of Decision for the WVDP

Waste Management EIS. No
decommissioning decisions would be
made nor actions taken to make progress
toward decommissioning, including
decontamination beyond the scope that
DOE is currently performing. No
facilities would be closed in place, but
would be left in their current
configuration and actively monitored
and maintained as required by existing
regulations to protect public, worker,
and environmental health and safety.
When required, remedial actions would
be taken in response to any releases of
contamination into the environment
that may present a health and safety
risk, such as would be experienced from
the eventual failure of the underground
HLW storage tanks. Under this
alternative, no portion of the Project
Premises or the Center would be
released for any present or future use.

Alternative 5—No Action (Walk Away)

This alternative involves the cessation
of all management and oversight of the
Center and all facilities located upon the
Center property, including the WVDP,
immediately after implementation of
DOE’s Record of Decision for the WVDP
Waste Management EIS. The Process
Building, Waste Tank Farm,
Vitrification Facility, North Plateau
groundwater plume, NDA, SDA, and
other smaller facilities would remain
and would not be monitored or
maintained. Unmitigated natural
processes, including erosion,
groundwater transport of contamination,
and concrete degradation, would be
assumed to occur. The purpose of
evaluating this alternative is to establish
the basis against which the
environmental impacts from all other
decommissioning and/or long-term
stewardship alternatives are compared.

Alternatives Considered But Eliminated
From Further Evaluation

DOE does not consider the use of
existing structures or construction of
new aboveground facilities at the WVDP
for indefinite storage of Project and non-
Project LLW and mixed low-level waste
(MLLW) to be a reasonable alternative
for further consideration. Under the
Waste Management Programmatic
Environmental Impact Statement
(WMPEIS, DOE/EIS-0200-F) Record of
Decision, DOE decided that sites such as
the WVDP would ship their LLW and
MLLW to other DOE sites that have
disposal capabilities for these wastes.
(This decision did not preclude the use
of commercial disposal facilities as
well.) The construction, subsequent
maintenance, and periodic replacement
over time of new facilities for indefinite
onsite waste storage at West Valley



Federal Register/Vol. 68, No. 49/ Thursday, March 13, 2003/ Notices

12047

would be impractical from a cost,
programmatic, health, and
environmental standpoint. Thus, given
the capacity to safely and permanently
disposition LLW and MLLW in
available off site facilities, DOE would
not consider indefinite onsite waste
storage in new or existing facilities to be
a viable waste management alternative
for its decommissioning actions at the
WVDP. For similar reasons, NYSERDA
would use available commercial
facilities for disposal of any non-Project
LLW and MLLW that it may generate, in
lieu of incurring the costs of new
construction.

New Information To Be Evaluated

As discussed above, the NRC
published its Final Policy Statement
prescribing decommissioning criteria for
the WVDP on February 1, 2002, stating
that NRC intends to apply its License
Termination Rule (10 CFR 20.1401 et
seq.) as decommissioning criteria in
assessing the health and environmental
impacts of decommissioning the WVDP
facilities. DOE and NYSERDA will
utilize the NRC’s Final Policy Statement
and the License Termination Rule as the
benchmark to develop and analyze their
decommissioning alternatives in the
Decommissioning and/or Long-Term
Stewardship EIS.

For the 1996 Draft Cleanup and
Closure EIS, DOE and NYSERDA
developed or modified a variety of
analytical tools specifically for that
document. DOE has continued to refine
many of these analytical tools as a result
of public comments received on the
1996 Draft Cleanup and Closure EIS and
ongoing interactions with stakeholders
and regulatory agencies such as the
NRC. DOE and NYSERDA intend to
apply these improved analytical tools to
the preparation of the Decommissioning
and/or Long-Term Stewardship EIS. To
address significant issues such as
erosion, for example, DOE and
NYSERDA have developed a site-
specific erosion model, with ongoing
advice from NRC, and integrated that
model into a revised performance
assessment methodology, incorporating
the use of sensitivity and uncertainty
analyses.

There are also some additional areas
where new information has or will be
obtained specifically for the
Decommissioning and/or Long-Term
Stewardship EIS. This work includes
updated site characterization and
census data and the performance of a
seismic reflection survey in the vicinity
of the Center. This seismic reflection
survey, performed in consultation with
academic, government, and industry
participants, will contribute to

knowledge about the regional structural
geology as it may relate to the WVDP
and the Center.

Additional information that has
become available since publication of
the 1996 Draft Cleanup and Closure EIS
includes DOE’s WM PEIS and its
associated Records of Decision. The WM
PEIS analyzed on a national scale the
centralization, regionalization, or
decentralization of managing HLW,
transuranic waste, low-level radioactive
waste, mixed radioactive low-level
waste (containing hazardous
constituents), and non-wastewater
hazardous waste.

Potential Environmental Issues for
Analysis

DOE has tentatively identified the
following issues for analysis in the
Decommissioning and/or Long-Term
Stewardship EIS. The list is presented to
facilitate early comment on the scope of
the EIS. It is not intended to be all-
inclusive nor to predetermine the
alternatives to be analyzed or their
potential impacts.

* Potential impacts to the general
population and on-site workers from
radiological and non-radiological
releases from decommissioning and/or
long-term stewardship activities.

* Potential environmental impacts,
including air and water quality impacts,
caused by decommissioning and/or
long-term stewardship activities.

 Potential transportation impacts
from shipments of radioactive,
hazardous, mixed, and clean waste
generated during decommissioning
activities.

» Potential impacts from postulated
accidents.

+ Potential costs for implementation
and long-term stewardship of
alternatives considered.

 Potential disproportionately high
and adverse effects on low-income and
minority populations (environmental
justice).

+ Potential Native American
concerns.

o Irretrievable and irreversible
commitment of resources.

 Short-term and long-term land use
impacts.

 Ability of alternatives to meet the
Comprehensive Environmental
Response, Compensation and Liability
Act risk range.

« Ability of alternatives to satisfy
WVDP decommissioning criteria.

» Compliance with applicable
Federal, State, and local requirements.

+ Identification of Derived
Concentration Guideline Limits, where
appropriate.

» The influence of, and potential
interactions of, any wastes remaining at
the Center after decommissioning.

» Unavoidable adverse impacts.

« Issues associated with long-term
site stewardship, including regulatory
and engineering considerations,
institutional controls, and land use
restrictions, including the need for
buffer areas.

¢ Long-term health and
environmental impacts, including
potential impacts on groundwater
quality.

» Long-term site stability, including
erosion and seismicity.

» Waste Incidental to Reprocessing.

» Disposition of wastes generated as a
result of decommissioning and/or long-
term stewardship activities.

Other Agency Involvement

Nuclear Regulatory Commission: NRC
has the regulatory responsibility under
the Atomic Energy Act for the Center,
which is the subject of the NRC license
issued to NYSERDA pursuant to 10 CFR
part 50, with the exception of the SDA.
The NRC license is currently in
abeyance pending completion of the
WVDP.

The WVDP Act specifies certain
responsibilities for NRC, including: (1)
Prescribing requirements for
decontamination and decommissioning;
(2) providing review and consultation to
DOE on the Project; and (3) monitoring
the activities under the Project for the
purpose of assuring the public health
and safety. NRC will participate as a
cooperating agency under NEPA on the
West Valley Decommissioning and/or
Long-Term Stewardship EIS. NRC may
adopt this EIS for determining that the
preferred alternative meets NRC’s
decommissioning criteria, assuming that
NRC will find the preferred alternative
acceptable.

Notwithstanding the WVDP, NRC
retains the regulatory responsibility for
the non-DOE activity in the non-Project
area and non-SDA area to the extent that
contamination exists both on and offsite
resulting from activities performed
when the facility was operating under
its NRC 10 CFR part 50 license.
Following completion of the WVDP and
reinstatement of the license, NRC will
have the regulatory responsibility for
authorizing termination of the license,
should NYSERDA seek license
termination.

United States Environmental
Protection Agency: The United States
Environmental Protection Agency
(USEPA) will participate as a
cooperating agency under NEPA on the
West Valley Decommissioning and/or
Long-Term Stewardship EIS. As a
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cooperating agency, EPA will review the
EIS and other documents developed by
DOE in conjunction with NYSERDA to
provide early input on the analyses of
environmental impacts associated with
the decommissioning alternatives to be
analyzed.

New York State Department of
Environmental Conservation: With
respect to DOE proposed actions,
NYSDEC will participate as a
cooperating agency under NEPA on the
West Valley Decommissioning and/or
Long-Term Stewardship EIS. As a
cooperating agency, NYSDEC will
review the EIS and other documents
developed by DOE in conjunction with
NYSERDA to provide early input on the
analyses of environmental impacts
associated with the decommissioning
alternatives to be analyzed, and as part
of their regulatory responsibilities.
NYSDEC will participate as an involved
agency under SEQRA with respect to
NYSERDA'’s proposed actions.

NYSDEC regulates the SDA through
issuance of permits under 6 New York
Codes, Rules and Regulations (NYCRR)
Part 380 Rules and Regulations for
Prevention and Control of
Environmental Pollution by Radioactive
Materials. NYSDEC also regulates
hazardous and mixed waste at the
Center pursuant to 6 NYCRR Part 370
Series. This includes permitting
activities under Interim Status for RCRA
regulated units and Corrective Action
Requirements for investigation and if
necessary, remediation of hazardous
constituents from Solid Waste
Management Units.

NYSDEC is also responsible for
ensuring compliance with the 1992 joint
NYSDEC/USEPA 3008 (h) [New York
State Environmental Conservation Law,
Article 27, Titles 9 and 13] Order issued
to the DOE and NYSERDA. The Order
required investigation of solid waste
management units, performance of
interim corrective measures, and
completion of Corrective Measures
Studies, if necessary. NYSDEC and EPA
intend to accommodate the DOE’s and
NYSERDA'’s efforts to coordinate and
integrate the EIS process pursuant to the
Order.

Public Scoping Meetings

DOE and NYSERDA will hold two
public scoping meetings on the
Decommissioning and/or Long-Term
Stewardship EIS at the Ashford Office
Complex, located at 9030 Route 219 in
the Town of Ashford, NY, from 7 to 9:30
p-m. on April 9 and April 10, 2003. The
purpose of scoping is to encourage
public involvement and solicit public
comments on the proposed scope and
content of the EIS. Requests to speak at

the public meeting should be made by
calling or writing the DOE Document
Manager (see ADDRESSES, above).
Speakers will be scheduled on a first-
come, first-served basis. Individuals
may sign up at the door to speak and
will be accommodated as time permits.
Written comments will also be accepted
at the meeting. Speakers are encouraged
to provide written versions of their oral
comments for the record.

The meetings will be facilitated by a
moderator. Time will be provided for
meeting attendees to ask clarifying
questions. Individuals requesting to
speak on behalf of an organization must
identify the organization. Each speaker
will be allowed five minutes to present
comments unless more time is requested
and available. Comments will be
recorded by a court reporter and will
become part of the scoping meeting
record.

These two public scoping meetings
will be held during a public scoping
comment period. The comment period
begins with publication of this NOI and
will formally close on April 28, 2003.
Comments received after this date will
be considered to the extent practical.
Comments provided during scoping will
be addressed in the revised draft
Decommissioning and/or Long-Term
Stewardship EIS. Written comments
will be received during the scoping
period either in writing, by facsimile, or
by email to Mr. Daniel Sullivan, DOE
Document Manager (see ADDRESSES,
above, for contact information).

Schedule

The DOE intends to issue the draft
Decommissioning and/or Long-Term
Stewardship EIS as early as December
2003. A public comment period of up to
180 days will start upon publication of
the EPA’s Federal Register Notice of
Availability. DOE will consider and
respond to comments received on the
draft Decommissioning and/or Long-
Term Stewardship EIS in preparing the
final EIS.

Comments received during the 1989
scoping process and from the public
comment period on the 1996 Cleanup
and Closure EIS (DOE/EIS-0226-D) will
be considered in the Decommissioning
and/or Long-Term Stewardship EIS.

Public Reading Rooms

Documents referenced in this Notice
of Intent and related information are
available at the following locations:
Central Buffalo Public Library Science
and Technology Department, Lafayette
Square, Buffalo, New York 14203, (716)
858-7098; The Olean Public Library,
134 North 2nd Street, Olean, New York
14760, (716) 372—0200; The Hulbert

Library of the Town of Concord, 18
Chapel Street, Springville, New York
14141, (716) 592—7742; West Valley
Central School Library, 5359 School
Street, West Valley, New York 14141,
(716) 942-3261; Ashford Office
Complex, 9030 Route 219, West Valley,
New York 14171, (716) 942—4555.
Issued in Washington, DC on March 7,
2003.
Beverly A. Cook,
Assistant Secretary, Environment, Safety and
Health.
[FR Doc. 03-6055 Filed 3—12—-03; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Bonneville Power Administration
[BPA File No: SN-03]

Bonneville Power Administration’s
Proposed Safety-Net Cost Recovery
Adjustment Clause Adjustment to 2002
Wholesale Power Rates

AGENCY: Bonneville Power
Administration, Department of Energy.
ACTION: Notice of proposed safety-net
cost recovery adjustment clause: public
hearing, and opportunity for public
review and comment.

SUMMARY: The Pacific Northwest
Electric Power Planning and
Conservation Act (Northwest Power
Act), 16 U.S.C. 839, provides that the
Bonneville Power Administration (BPA)
must establish and periodically review
and revise its rates to recover, in
accordance with sound business
principles, the costs associated with the
acquisition, conservation, and
transmission of electric power, and to
recover the Federal investment in the
Federal Columbia River Power System
(FCRPS) and other costs incurred by
BPA.

On February 7, 2003, the BPA
Administrator determined that the
Safety-Net Cost Recovery Adjustment
Clause (SN CRAQC) triggered based upon
a forecast of a 50 percent or greater
chance of missing a payment to the U.S.
Treasury or another creditor during this
fiscal year. The triggering of the SN
CRAC initiates an expedited hearing
under section 7(i) of the Northwest
Power Act, 16 U.S.C. 839¢(a)(1). By this
notice, BPA announces a proposed SN
CRAC adjustment to BPA’s Wholesale
Power Rates for FY 2002-2006, which
the Federal Energy Regulatory
Commission (FERC) approved on an
interim basis on September 28, 2001.

U. S. Department of Energy—Bonneville
Power Admin., 96 F.E.R.C. {61,360
(2001).
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DATES: Proposed hearing dates are
supplied in SUPPLEMENTARY
INFORMATION, Section I.A. below.

The period for public comment period
closes on May 1, 2003.
ADDRESSES: Written comments should
be submitted to: Bonneville Power
Administration, P.O. Box 12999,
Portland, Oregon 97212. Comments can
also be sent electronically to:
comments@bpa.gov. The documents
will be available for public viewing after
March 31, 2003. The documents are
available at: http://www.bpa.gov/power/
psp/rates/RateCases/sn03/, or in BPA’s
Public Information Center, BPA
Headquarters Building, 1st Floor; 905
NE. 11th, Portland, Oregon, and will be
provided to parties at the prehearing
conference to be held on March 31,
2003, from 9 a.m. to 12 p.m., Room 223,
911 NE. 11th, Portland, Oregon. Mr.
Byron G. Keep, Power Products, Pricing
and Rates Manager, is the official
responsible for the development of
BPA’s power rates.
FOR FURTHER INFORMATION CONTACT:
Interested persons may call Cynthia
Jones at (503) 230-5459 or Cain Bloomer
at (503) 230-7443.
SUPPLEMENTARY INFORMATION:
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Part I—Introduction and Procedural
Background

A. Relevant Statutory Provisions
Governing This Rate Proceeding

Guidance regarding BPA ratemaking
is provided by the Bonneville Project
Act, 16 U.S.C. 832, the Flood Control
Act of 1944, 16 U.S.C. 825s, the Federal
Columbia River Transmission System

Act, 16 U.S.C. 838, and the Northwest
Power Act, 16 U.S.C. 839.

BPA'’s rates must be established to
recover BPA’s costs. In particular,
section 7(a)(1), 16 U.S.C. 839e¢(a)(1),
provides in part that:

[s]uch rates shall be established and, as
appropriate, revised to recover, in accordance
with sound business principles, the costs
associated with the acquisition, conservation,
and transmission of electric power, including
the amortization of the Federal investment in
the Federal Columbia River Power System
(including irrigation costs required to be
repaid out of power revenues) over a
reasonable period of years and the other costs
and expenses incurred by the Administrator
pursuant to this Act and other provisions of
law.

Section 7(i) of the Northwest Power
Act, 16 U.S.C. 839¢(i), requires that
BPA’s rates be established according to
certain procedures. These procedures
include, among other things,
publication of notice of the proposed
rates in the Federal Register; one or
more hearings conducted as
expeditiously as practicable by a
Hearing Officer; public opportunity for
both oral presentation and written
submission of views, data, questions,
and argument related to the proposed
rates; cross-examination; and a decision
by the Administrator based on the
record. This proceeding is governed by
section 1010.9 of BPA’s Procedures
Governing Bonneville Power
Administration Rate Hearings, 51 FR
7611 (1986) (Procedures). The
Procedures implement the statutory
section 7(i) requirements. Section
1010.7 of the Procedures prohibits ex
parte communications. Special rules
governing the rate proceeding may also
be adopted at the prehearing conference.
Documents will be filed and served
electronically under procedures to be
established by the Hearing Officer at the
prehearing conference.

BPA’s proposed SN CRAC adjustment
is published in Part V. below. The study
addressing the factors used to develop
the SN CRAC adjustment is summarized
in Part IV.

BPA will release its 2003 initial SN
CRAC rate proposal on March 31, 2003,
and expects to publish a final Record of
Decision (ROD) on June 30, 2003. BPA
will conduct a formal evidentiary rate
hearing for parties. Entities interested in
becoming parties to this proceeding
must file petitions to intervene in order
to participate in the formal hearing. (See
Part III. for further details on becoming
a party.) A proposed schedule for the
formal hearing is set forth below. A final
schedule will be established by the
Hearing Officer at the prehearing
conference.

Prehearing/BPA Direct Case: March
31.

Clarification: April 2.

Motions to Strike: April 4.

Data Request Deadline: April 4.

Answers to Motions to Strike: April
10.

Data Response Deadline: April 10.

Field Hearing: April 16.

Parties file Direct Cases: April 17.

Clarification: April 21.

Motions to Strike: April 22.

Data Request Deadline: April 22.

Answers to Motions to Strike: April
28.

Data Response Deadline: April 28.

Close of Participant Comments: May

Litigants file Rebuttal: May 2.

Clarification: May 5.

Motions to Strike: May 7.

Data Request Deadline: May 7.

Answers to Motions to Strike: May 13.

Data Response Deadline: May 13.

Cross-Examination: May 15-16.

Initial Briefs Filed: May 20.

Oral Argument: May 23.

Draft ROD issued: June 12.

Briefs on Exceptions: June 17.

Final ROD—Final Studies: June 30.

BPA will conduct a public field
hearing on April 16, 2003, in Portland,
Oregon. The public field hearing will
provide an opportunity for persons who
are not parties in the formal rate hearing
to have their views included in the
official record. Written transcripts will
be made of the field hearing. The field
hearing is scheduled to begin at 6 p.m.
Confirmation of this hearing date and
the specific location will be announced
on BPA’s Web site at: http://
www.bpa.gov/power/psp/rates/
RateCases/sn03/index.shtml and
through public advertising, or interested
persons may call the telephone numbers
listed in